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TEXAS COMMISSION ON FIRE PROTECTION
October 16,2014, 10:00 a.m.
1701 N. Congress Ave., William B. Travis Building, Room 1-104, Austin, Texas

Roll call - 10:00 a.m. (including consideration of whether to excuse absences).

2. Adoption of the commission meeting minutes of August 7, 2014.

3. The Budget and Strategic Plan subcommittees will meet separately or together on October 16,
2014 during the commission meeting and provide reports for discussion and possible action
relating to any recommendations developed by the subcommittees, including but not limited
to, modifications to the agency operating budget and strategic plan.

4. Reports from fire service interest groups and agencies on matters relating to organizational
purposes, functions, and objectives, including, but not limited to, the Texas Fire Chiefs
Association, the Texas State Association of Fire Fighters, the State Firemen’s and Fire
Marshals’ Association of Texas, the Texas Association of Fire Educators, the Texas A&M Forest
Service, the National Fire Protection Association, Texas State Association of Fire and
Emergency Districts, and the State Fire Marshal’s Office.

5. Discussion and possible action concerning reports by the commission representative to the
Texas Fire School Advisory Board and by representatives of the Texas Engineering Extension
Service (TEEX) regarding fire protection training provided by TEEX through its Emergency
Services Training Institute (ESTI).

6. Discussion and possible action regarding report from commission representative to the
Homeland Security Council.

7. New matters from the commission, staff, or public which may be discussed in future commission
meetings.

8. Discussion and possible action on future meeting dates.

9. Discussion and possible action on report from the Executive Director regarding status of
commission study on the administrative attachment of the commission to another state
agency.

10. Matters referred from the Fire Fighter Advisory Committee (FFAC), including, but not limited to:

A.

Discussion and possible final adoption on proposed amendments, new sections, and
repeals as follows:

1. Discussion and possible action regarding proposed rule changes to title 37 TAC,
Chapter 441, Continuing Education.

2. Discussion and possible action regarding proposed rule changes to title 37 TAC,
Chapter 449, Head of a Fire Department.

3. Discussion and possible action regarding proposed rule changes to title 37 TAC,
Chapter 457, Incident Safety Officer.

Discussion and possible action on proposed amendments, new sections, and repeals
as follows:

1. Discussion and possible action regarding proposed rule changes to title 37 TAC,
Chapter 401, Practice and Procedure.



2. Discussion and possible action regarding proposed rule changes to title 37, TAC,
Chapter 445, Administrative Inspections and Penalties.

C. Report from the Curriculum and Testing Committee with discussion and possible action on
recommendations regarding possible changes to the Certification Curriculum Manual,
including but not limited to:

a. Fire Officer I reference list

b. Fire Officer Il reference list
c. Fire Officer III reference list
d. Fire Officer IV reference list

11. Report from Ad Hoc committee regarding 37 TAC, Chapter 403, Criminal Convictions and
Eligibility for Certification.

12. Discussion and possible action on matters from the Executive Director.
A. Decisions of the Executive Director in contested cases and consent orders.
B. Status of division functions.
C. Pursuit of an Attorney General’s Opinion regarding the transfer of fire protection
personnel injury information between the Texas Commission on Fire Protection and the
Texas Department of Insurance.

13. Executive session pursuant to Section 551.074, Texas Government Code for the discussion of
personnel matters: the appointment, employment, compensation, evaluation, reassignment,
duties, discipline, or dismissal of the Executive Director, and the appointment, employment,
reassignment, or duties of personnel acting on an Interim basis in this position.

14. Open session for further discussion and possible action regarding preceding agenda item.

15. Adjourn meeting.

The Texas Commission on Fire Protection may go into executive session on any agenda item if
authorized by the Open Meetings Act, Texas Government Code Chapter 551.



1. Roll call - 10:00 a.m. (including consideration of whether to excuse absences).



2. Adoption of the commission meeting minutes of August 7, 2014.



TEXAS COMMISSION ON FIRE PROTECTION

Presiding Officer, Steve Tull, at 10:00 a.m. called the August 7, 2014 meeting of the Texas Commission on Fire
Protection to order at 1701 N. Congress Avenue, Room 1-104, Austin, Texas.

Attending Elroy Carson*

Joseph Gonzalez
Ronald Poynter

Pat Ekiss Yusuf Farran* Carl Giles John Gillette
John Green* John McMakin Robert Moore Leonardo Perez
Steve Tull

*absent entire meeting
**absent part of meeting

Staff Tim Rutland Deborah Cowan Paul Maldonado  Mollie Clakley Lisa Gonzalez
Andrew Lutostanski, Assistant Attorney General

Guests Rick Coleman Neal Howard Richard Hill Cary Roccaforte  Robert Havens
Wendell Burton Jessie Gentry Randal Rhodes Travis Walden Jake Reynolds
David Zacherl Mark Lee Rogelio Esparza Jeffrey Hevey Mike Pool
Don Smith Brian Riley Landon Smith Ryan Dockery Lauren Johnson
Ronald Tocci Tim Birdwell Thomas McMongle Lynn Bizzell Reginald Cooper
Jim Simmons Brian Griffeth Tommy Prevost Derrick Nail Jason Collier
Leonard Chan Ken Dozier Kirk Turner Betty Wilkes Levi Clements
Justin Parker Wayne Cooley Randy Smith Randy Safer Derek Wrenn
Michael Wehman Donnie Norman Mike Wisko Jerry Horton

Roll call John Gillette, Secretary called roll and a quorum was present.

Adoption of A motion to approve the minutes of the February 6, 2014 and April 24, 2014 commission
Minutes meetings was made by John McMakin and seconded by Leonardo Perez. The motion carried.
Budget and The subcommittees met together to review the agency’s budget and performance measures.
Strategic Plan

Subcommittee

Meeting

Subcommittee No action taken.

Reports

Reports from
Fire Service

Brief reports were given by the Texas State Association of Fire Fighters, Texas Fire Chiefs
Association, and the National Fire Protection Association.

Report from
Fire Service

School Advisory

Board & TEEX

Commission representative Michael Hunt was unable to attend meeting. Commissioner Moore
gave a brief update on committee actions since the last commission meeting.

7.Report on
Homeland

Security Council

Commission Representative, Joseph Gonzalez, informed commissioners the committee met on
July 8, 2014 with discussion on updating the Homeland Security Strategic Plan. Discussion also
on Texas border issues and power grid issues across the state.

8. New Matters

None identified
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9. Future meeting The commission scheduled its next meeting for October 16, 2014 beginning at 10:00 a.m.
dates

10. NFPA 1851 Chief Jessie Gentry, DFW provided a copy of NFPA’s response to his request for a formal
Standard interpretation and made a presentation regarding the type of protective clothing provided to

fire protection personnel assigned to airports. The commission asked that a work group be
formed to review the latest adopted standard and report back at a subsequent commission
meeting.

11. Gift A motion was made by Joseph Gonzalez and seconded by Pat Ekiss to accept two DVD’s given
acceptance to the agency by International Association of Arson Investigators valued at ten dollars. The

motion carried.

12. Report Tim Rutland, Executive Director informed commissioners a questionnaire had been sent to
regarding identified agencies with a deadline response of the end of August and the study group will
commission assess the information when received.
study

13. Mattersfrom A. 1. A motion to approve for final adoption the proposed amendments to 37 TAC, Chapter

Fire Fighter
Advisory
Committee

425,8§8§425.3,425.5,425.7 and 425.11, as discussed was made by Leonard Perez and
seconded by Carl Giles. The motion carried.

2. A motion to approve for final adoption the proposed amendments to 37 TAC, Chapter
429, §429.203, as discussed was made by Pat Ekiss and seconded by Joseph Gonzalez.
The motion carried.

3. A motion to approve for final adoption the proposed amendments to 37 TAC, Chapter
451, §451.303 and §451.403 as discussed was made by John Gillette and seconded by
Carl Giles. The motion carried.

4. A motion to approve for final adoption the proposed amendments to 37 TAC, Chapter
453, §443.203 as discussed was made by Pat Ekiss and seconded by Leonardo Perez.
The motion carried.

A motion to propose for publication proposed amendments to 37 TAC, Chapter 441,
§§441.7,441.11, 441.13, 441.15,441.17,441.19 and 441.21, as discussed was made by
Joseph Gonzalez and seconded by John Gillette. The motion carried.

2. A motion to propose the repeal of 37 TAC, Chapter 449, §§449.1, 449.3 and 449.5 as
discussed was made by John Gillette and seconded by Carl Giles. The motion carried.

A motion to propose for publication the proposed new 37 TAC, Chapter 449,
Subchapter A, §§449.1, 449.3, 449.5, 449.7, 449.9, and Subchapter B, §§449.201,
449.203, 449.205, 449.207and 449.209 as discussed was made by John Gillette and
seconded by Carl Giles. The motion carried.

3. A motion to propose for publication the proposed amendments to 37 TAC, Chapter 457,
§457.3, as discussed was made by Pat Ekiss and seconded by Carl Giles. The motion
carried.
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C. A motion was made to approve the recommended changes to the curricula, outline and
reference lists for Driver Operator, Fire Investigator, Fire Officer I, Fire Officer II, Fire
Officer 111, and Fire Officer IV with an effective date of January 1, 2015. The motion carried.

14. 37 TAC, After discussion, the issue was tabled until the next meeting.
Chapter 403

15. Matters from  a. Tim Rutland, Executive Director reported no informal conferences had occurred since the
Executive last commission meeting.
Director
b. Mr. Rutland informed commissioners the agency underwent a post payment audit from the
Comptroller’s Office. Their findings were mainly with following current procedures as well
as making minor procedural changes. He stated the agency had submitted its legislative
appropriations request (LAR) and he outlined the agency’s exceptional items request. He
informed them the agency underwent its International Fire Service Accreditation Congress
(IFSAC) reaccreditation review and the agency was awarded unconditional reaccreditation
in all disciplines. Mr. Rutland also informed the agency that several employees had left or
will be leaving the office and one employee will retire at the end of August.

16. Executive Presiding Officer, Steve Tull did not call for the Executive Session.
Session

17. Open No action necessary.
Session

18. Adjournment Presiding Officer, Steve Tull adjourned the meeting.

Steve Tull, Presiding Officer



The Budget and Strategic Plan subcommittees will meet separately or together on October
16,2014 during the commission meeting and provide reports for discussion and possible
action relating to any recommendations developed by the subcommittees, including but
not limited to, modifications to the agency operating budget and strategic plan.






%
FY14 1st 2nd 3rd 4th FY14YTD FY14 Target
Key Division Qtr Qtr Qtr Qtr Sum Target  ytd/tar Measures/Explanation

A quantifiable indicator of the number of goods or services an agency produces

'O Lib 01-01-01:01 78 74 65 56 273 565 48% Number of requests for agency library resources.
Cumulative YTD total below target due to variances for this request during year
B b 01-01-01:02 30 37 16 15 98 255 38% Number of research requests for agency information resource center.
Cumulative YTD total below target due to variances for this request during year
| W Std 02-01-01:01 254 244 281 184 963 1,120 86% Number of inspections of regulated entities.
Cumulative Below target; inspection volume varies by quarter
| O Std 02-01-01:02 3,587 2,336 2,563 2,420 10,906 9,000 121% Number of new certifications issued to individuals.
Cumulative
| O Std 02-01-01:03 29,278 241 144 67 29,730 29,500 101% Number of certifications renewed (individuals).
Cumulative
| B 54 02-01-01:04 1,776 2,107 2,767 1,589 8,239 9,510 87% Number of examinations administered.
Cumulative Below target; testing volume fluctuates greatly from quarter to quarter
. Adm 04-01-01:01 $13,030 $13,030 $13,000 100% Dollar value of HUB contracts awarded. From semi-annual Comptroller report
Cumulative

An indicator of factors, agency resources, or requests received that affect a state entity's performance.

= Std 02-01-01:01  91.39% 91.22% 90.44% 91.00% 91.01% 91% 100% Pass Rate (Percent)

Non-Cumulative

B sStd 02-01-01:02 29,810 30,445 31,027 31,690 31,690 31,250 101% Number of individuals certified by the Commission.

Non-Cumulative

u Std 02-01-01:03 251 214 237 248 248 260 95% Number of training providers certified by the Commission.

Non-Cumulative

Cumulative Measure: A measure for which one quarter’s performance can be added to a previous quarter's performance to obtain year-to-date performance; otherwise, a measure is non-cumulative.
Non-Cumulative Measure: A measure which, in order to determine year-to-date performance, must be calculated for the entire reporting period and not on the basis of adding together the performance
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%
FY14 1st 2nd 3rd 4th FY14YTD FY14 Target
Key Division Qtr Qtr Qtr Qtr Sum Target  ytd/tar Measures/Explanation

from separate reporting periods

| A quantifiable indicator of productivity expressed in unit costs, units of time, or other ratio-based units

O std 02-01-01:01 $397 $389 $371 $697 $464 $550 84% Average cost per inspection of regulated facilities.

Non-Cumulative

quantifiable indicator of the public and customer benefits from an agency’s actions

Std  02-01:01 56 39 54 46 195 155 126% Number of inspected entities with uncorrected violations.
Cumulative
| Percent of total dollar value of purchasing contracts awarded to HUBs. From
Fin  04-01:01 34.70% 34.7% 10% 347% semi-annual Comptroller report

Non-Cumulative

Note: Explanations are provided for measures that are 5% or more off target.
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4. Reports from fire service interest groups and agencies on matters relating to
organizational purposes, functions, and objectives, including, but not limited to,
the Texas Fire Chiefs Association, the Texas State Association of Fire Fighters, the
State Firemen'’s and Fire Marshals’ Association of Texas, the Texas Association of
Fire Educators, the Texas A&M Texas Forest Service, the National Fire Protection
Association, Texas State Association of Fire and Emergency Districts, and the State
Fire Marshal’s Office.



5. Discussion and possible action concerning reports by the commission representative to
the Texas Fire School Advisory Board and by representatives of the Texas Engineering
Extension Service (TEEX) regarding fire protection training provided by TEEX through its
Emergency Services Training Institute (ESTI).



6. Discussion and possible action regarding report from commission representative to the
Homeland Security Council.



7. New matters from the commission, staff, or public which may be discussed in future
commission meetings.



8. Discussion and possible action on future meeting dates.



9. Discussion and possible action on report from the Executive Director regarding status of
commission study on the administrative attachment of the commission to another state
agency.



10. Matters referred from the Fire Fighter Advisory Committee (FFAC), including but not
limited to:

A. Discussion and possible final adoption on proposed amendments, new sections, and
repeals as follows:

1. Discussion and possible action regarding proposed rule changes to title 37 TAC,
Chapter 441, Continuing Education.



CHAPTER 441
CONTINUING EDUCATION
§441.1 Objective.

Continuing education is intended to maintain or increase the knowledge and skills pertinent to the fire
service.

§441.3 Definitions.

The following words and terms, when used in this chapter, shall have the following meanings, unless the
context clearly indicates otherwise.

(1) Certification period--That period from the time a certificate is obtained or renewed until it is time for
the certificate to be renewed again. See §437.5 of this title (relating to Renewal Fees) for the
definition of certification period.

(2) Level 1--Training intended to maintain previously learned skills as stated in the commission
certification curriculum manual for the certifications held.

(3) Level 2--Fire service training or education intended to develop new skills that are not contained in
the commission's certification curriculum manual for certifications held.

§441.5 Requirements.
(a) Continuing education shall be required in order to renew certification.

(b) The continuing education requirement for renewal shall consist of a minimum of 18 hours of training
to be conducted during the certification period. All documentation of training used to satisfy the
continuing education requirements must be maintained for a period of three years from the date of
the training. Continuing education records shall be maintained by the department in accordance with
the Texas State Library and Archives Commission, State and Local Records Management Division,
Records Schedule, Local Schedule (GR 1050-28), whichever is greater.

(c) Level 1 training must be conducted by a certified instructor. Interactive computer-based continuing
education training that is supervised and verified by a certified instructor is acceptable.

(d) The continuing education program of a regulated entity must be administered and maintained in
accordance with commission rule by a certified instructor.

(e) No more than four hours per year in any one subject of Level 1 training may be counted toward the
continuing education requirement for a particular certification.

(f) There shall be no "hour per subject limit" placed on Level 2 courses, except that emergency medical
courses shall be limited to four hours per year.

(g) The head of a fire department may select subject matter for continuing education appropriate for a
particular discipline.

(h) The head of a fire department must certify whether or not the individuals whose certificates are being
renewed have complied with the continuing education requirements of this chapter on the
certification renewal document. Unless exempted from the continuing education requirements, an
individual who fails to comply with the continuing education requirements in this chapter shall be
notified by the commission of the failure to comply.
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(i) After notification from the commission of a failure to comply with continuing education requirements,
an individual who holds a certificate is prohibited from performing any duties authorized by a
required certificate until such time as the deficiency has been resolved and written documentation is
furnished by the department head for approval by the commission, through its Fire Service
Standards and Certification Division director. Continuing education hours obtained to resolve a
deficiency may not be applied to the continuing education requirements for the current certification
period.

(j) Any person who is a member of a paid or volunteer fire department who is on extended leave for a
cumulative period of six months or longer due to a documented illness, injury, or activation to
military service may be exempted from the continuing education requirement for the applicable
renewal period(s). Such exemptions shall be reported by the head of the department to the
commission at renewal time, and a copy kept with the department continuing education records for
three years.

(k) Any individual who is not a member of a paid or volunteer fire department who is unable to perform
work, substantially similar in nature as would be performed by fire protection personnel appointed
to that discipline, may be exempted from the continuing education requirement for the applicable
renewal period(s). Commission staff shall determine the exemption using documentation of the
illness or injury that cumulatively lasts six months or longer, which is provided by the individual and
the individual's treating physician or by documentation of activation to military service.

(D) In order to renew certification for any discipline which has a continuing education requirement stated
in this chapter, an individual holder of a certificate not employed by a regulated entity must comply
with the continuing education requirements for that discipline. Only 20 total hours of continuing
education for each certification period in Level 1 or Level 2 subjects relating to the certification being
renewed shall be required to renew all certificates the individual holds, except as provided in
§441.17 of this title (relating to Continuing Education for Hazardous Materials Technician).

(m) An individual certificate holder, not employed by a regulated entity, shall submit documentation of
continuing education training upon notification by the commission. An example of documentation of
continuing education training may include, but not be limited to a Certificate of Completion, a college
or training facility transcript, a fire department training roster, etc. Commission staff will review and
may approve or disapprove such documentation of training in accordance with applicable
commission rules and/or procedures. The training for a resident of Texas at the time the continuing
education training is conducted shall be administered by a commission instructor, commission
certified training facility, an accredited institution of higher education, or a military or nationally
recognized provider of training. The training for a nonresident of Texas[;] shall be delivered by a
state fire academy, a fire department training facility, an accredited institution of higher education, or
a military or nationally recognized provider of training. The individual must submit training
documentation to the commission for evaluation of the equivalency of the training required by this
chapter. The individual certificate holder is responsible for maintaining all of his/her training
records for a period of three years from the date of the training.

(n) If an individual has completed a commission approved academy in the 12 months prior to his or her
certification expiration date, a copy of that certificate of completion will be acceptable
documentation of continuing education for that certification renewal period.

§441.7 Continuing Education for Structure Fire Protection Personnel.

(a) A minimum of two hours of continuing education in structure fire protection subjects in addition to
the continuing education requirements in §441.5(b) of this title (relating to Requirements) will be
required for personnel certified as structure fire protection personnel and who are appointed to
structure fire protection duties.

(b) Subjects selected to satisfy the continuing education requirement may be selected fromf-either] Level
1, Level 2, or a combination of both[the-twe].
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§441.9 Continuing Education for Aircraft Rescue Fire Fighting Personnel.

(a) Continuing education will be required for personnel assigned as aircraft rescue fire fighting
personnel.

(b) Continuing education must, at a minimum, meet the specific training requirements of FAR
139.319(i)(2) and (3) (pertaining to Aircraft Rescue and Fire Fighting Operational Requirements).
Continuing education required by this subsection may exceed 20 hours, if necessary, to complete all
required subjects.

§441.11 Continuing Education for Marine Fire Protection Personnel.

(a) A minimum of two hours of continuing education in marine fire protection subjects in addition to the
continuing education requirements in §441.5(b) of this title (relating to Requirements) will be
required for personnel certified as marine fire protection personnel and who are appointed to
marine fire protection duties for any certification period beginning after October 31, 1993.

(b) Subjects selected to satisfy the continuing education requirement may be selected fromf-either] Level
1, Level 2, or a combination of both[the-twe].

§441.13 Continuing Education for Fire Inspection Personnel.

(2) A minimum of two hours of continuing education in fire inspection subjects in addition to the
continuing education requirements in §441.5(b) of this title (relating to Requirements) will be
required for personnel certified as fire inspection personnel and who are appointed to fire inspection
duties.

(b) Subjects selected to satisfy the continuing education requirement may be selected fromf-either] Level
1, Level 2, or a combination of both[the-twe].

§441.15 Continuing Education for Arson Investigator or Fire Investigator.

(a) A minimum of two hours of continuing education in arson or fire investigation subjects in addition to
the continuing education requirements in §441.5(b) of this title (relating to Requirements) will be
required for personnel certified as arson investigation or fire investigation personnel and who are
appointed to arson or fire investigation duties.

(b) Subjects selected to satisfy the continuing education requirement may be selected fromf-either] Level
1, Level 2, or a combination of both[the-twe].

§441.17 Continuing Education for Hazardous Materials Technician.

(a) Eight hours of continuing education in hazardous materials (technician level) will be required for
individuals certified as a hazardous materials technician. This will be in addition to continuing
education required by other sections of this chapter.

(b) Subjects selected to satisfy the continuing education requirement may be selected fromf-either] Level
1, Level 2, or a combination of both[the-twe].

§441.19 Continuing Education for Head of a Fire Department.

(2) A minimum of two hours of continuing education in fire administration subjects in addition to the
continuing education requirements in §441.5(b) of this title (relating to Requirements) will be
required for personnel certified as head of a fire department and who are appointed as head of a
department.



(b) Subjects selected to satisfy the continuing education requirement may be selected from|[ either] Level
1, Level 2, or a combination of both [the-twe].

§441.21 Continuing Education for Fire Service Instructor.

(2) A minimum of two hours of continuing education in fire service instruction subjects in addition to the
continuing education requirements in §441.5(b) of this title (relating to Requirements) will be
required for individuals certified as a fire service instructor and who are appointed to fire service
instructor duties.

(b) Subjects selected to satisfy the continuing education requirement may be selected from [either] Level
1, Level 2, or a combination of both[the-twe].

§441.23 Continuing Education for Wildland Fire Fighter.

A minimum of four hours of continuing education in Wildland Fire Fighting subjects will be required for
individuals certified as a Wildland Fire Fighter. The required hours must include hands-on refresher
training in the use and deployment of a fire shelter. The four hours may be included in the eighteen hours
required during the certification renewal period.
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10. Matters referred from the Fire Fighter Advisory Committee (FFAC), including but not
limited to:

A. Discussion and possible final adoption on proposed amendments, new sections, and
repeals as follows:

2. Discussion and possible action regarding proposed rule changes to title 37 TAC,
Chapter 449, Head of a Fire Department.

23



CHAPTER 449

HEAD OF A FIRE DEPARTMENT
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CHAPTER 449
HEAD OF A FIRE DEPARTMENT
SUBCHAPTER A
MINIMUM STANDARDS FOR HEAD OF A SUPPRESSION FIRE DEPARTMENT

449.1 Minimum Standards for the Head of a Suppression Fire Department.

(2) An individual who becomes employed and is assigned as the head of a suppression fire
department must be certified by the commission as Head of a Suppression Fire Department,
within one year of appointment.

b) An individual appointed head of a suppression fire department must be eligible to be certified

at the time of the appointment or will become eligible to be certified within one year of the
appointment and must submit an affidavit verifving eligibility status at the time of the

appointment if not holding a commission certification.

c) Holding the Head of a Suppression Fire Department certification does not qualify an individual

for any other certification. An individual who seeks certification in another discipline must
meet the requirements for that discipline.

(d) Nothing contained in this chapter shall be construed to supersede Chapter 143, Local
Government Code, in regard to appointment of a head of a suppression fire department.

(e) Individuals certified as the Head of a Suppression Fire Department must meet the continuing
education requirement as provided for in Chapter 441 of this title (relating to Continuing
Education).

(f) An individual certified as Head of a Suppression Fire Department under this subchapter may
engage in fire fighting activities only as the head of a suppression fire department. These
activities include incident command, direction of fire fighting activities or other emergency
activities typically associated with fire fighting duties, i.e. rescue, confined space and
hazardous materials response.

§449.3 Minimum Standards for Basic Head of a Suppression Fire Department Certification.

a) Applicants for Basic Head of a Suppression Fire Department Certification must complete the
following requirements:

1) must be appointed as head of a suppression fire department; and

(2) complete the Standards Review Assignment for Head of a Fire Department identified in
the applicable chapter of the Certification Curriculum Manual; and

(3) meet with a Texas Commission on Fire Protection Compliance Section representative for
review and approval of the Standards Review Assignment; and

(4) attend at least one Texas Commission on Fire Protection regularly scheduled commission
meeting or one regularly scheduled fire fighter advisory committee meeting in the first
year of appointment; and

(5) document completion of the National Incident Management System courses 100, 200,

700, and 800; and

(6) hold a Texas Commission on Fire Protection certification as a fire protection personnel in
any discipline that has a commission approved curriculum that requires structural fire
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protection personnel certification and five years experience within the last ten years in a
full-time fire suppression position; or

(7) an individual from another jurisdiction who possesses valid documentation of
accreditation from the International Fire Service Accreditation Congress that is deemed
equivalent to the commission's approved basic fire suppression curriculum and provide
documentation in the form of a sworn nonself serving affidavit of five years experience
within the last ten years in a full-time fire suppression position; or

8) provide documentation in the form of a nonself serving sworn affidavit of ten vears
experience within the last fifteen years as an employee of a local governmental entity in a

full-time structural fire protection personnel position in a jurisdiction other than Texas;
or

(9) provide documentation in the form of a sworn nonself serving affidavit of ten years of
experience within the last fifteen years as a certified structural part-time fire protection
employee; or

10) provide documentation in the form of a sworn nonself serving affidavit of ten years

experience within the last fifteen years as an active volunteer fire fighter in one or more
volunteer fire departments that meet the requirements of subsection (b) of this section.

(b) The ten years of volunteer service referenced in subsection (a)(10) must include
documentation of attendance at 40% of the drills for each year and attendance of atleast 25%
of a department'’s emergencies in a calendar year while a member of a volunteer fire
department or departments with ten or more active members that conducts a minimum of 48
hours of drills in a calendar year.

449.5 Minimum Standards for Intermediate Head of a Suppression Fire Department
Certification.

a) Applicants for Intermediate Head of a Suppression Fire Department Certification must
complete the following requirements:

(1) have a minimum of two years of experience in a full time head of a suppression fire
department position; and

(2) hold, as a prerequisite, Basic Head of a Suppression Fire Department Certification through
the commission; and

(3) hold Fire Officer II certification through the commission; and

(4) document completion of the National Incident Management System courses 300 and 400;
and

(5) complete training listed in one of the following options:

(A) Option 1--Successfully complete six semester hours of fire science or fire technology
from an approved Fire Protection Degree Program and submit documentation as

required by the commission that the courses comply with subsections (b) and (c) of
this section; or

(B) Option 2--Completion of coursework from either the A-List or the B-List courses.
Acceptable combinations of courses are as follows: two A-List courses; or eight B-List
courses; or one A-List course and four B-List courses. (See the exception outlined in
subsection (c) of this section); or
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(C) Option 3--Completion of coursework from either the A-List or the B-List courses in
combination with college courses in fire science or fire protection. Acceptable
combinations of courses are three semester hours meeting the requirements of
Option 1, with either one A-List course or four B-List courses (See the exception
outlined in subsection (c) of this section).

(b) Non-traditional credit awarded at the college level, such as credit for experience or credit by
examination obtained from attending any school in the commission's Certification Curriculum
Manual or for experience in fire service, may not be counted toward this level of certification.

(c) The training required in this section must be in addition to any training used to qualify for any

lower level Head of a Fire Department Certification. Repeating a course or a course of similar
content cannot be used towards this level of certification.

§449.7 Minimum Standards for Advanced Head of a Suppression Fire Department Certification.

a) Applicants for Advanced Head of a Suppression Fire Department Certification must complete
the following requirements:

(1) have a minimum of four years of experience in a full time head of a suppression fire
department position; and

(2) hold, as a prerequisite, an Intermediate Head of a Suppression Fire Department
Certification through the commission; and

(3) hold Fire Officer Il certification through the commission; and
(4) complete training listed in one of the following options:
(A) Option 1--Successfully complete six semester hours of fire science or fire technology

from an approved Fire Protection Degree Program and submit documentation as
required by the commission that the courses comply with subsections (b) and (c) of

this section; or

(B) Option 2--Completion of coursework from either the A-List or the B-List courses.
Acceptable combinations of courses are as follows: two A-List courses; or eight B-List
courses; or one A-List course and four B-List courses. (See the exception outlined in
subsection (c) of this section); or

(C) Option 3--Completion of coursework from either the A-List or the B-List courses in
combination with college courses in fire science or fire protection. Acceptable
combinations of courses are three semester hours meeting the requirements of
Option 1, with either one A-List course or four B-List courses (See the exception
outlined in subsection (c) of this section).

(b) Non-traditional credit awarded at the college level, such as credit for experience or credit by
examination obtained from attending any school in the commission's Certification Curriculum
Manual or for experience in fire service, may not be counted toward this level of certification.

(c) The training required in this section must be in addition to any training used to qualify for any
lower level Head of a Fire Department Certification. Repeating a course or a course of similar

content cannot be used towards this level of certification.

§449.9 Minimum Standards for Master Head of a Suppression Fire Department Certification.

a) Applicants for Master Head of a Suppression Fire Department Certification must complete the
following requirements:
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(1) have a minimum of six years of experience in a full time head of a suppression fire
department position; and

(2) hold, as a prerequisite, an Advanced Head of a Suppression Fire Department Certification
through the commission; and

(3) hold Fire Officer IV certification through the commission; and

(4) acquire 60 college semester hours or an associate degree, which includes at least 18
college semester hours in fire science subjects.

b) College level courses from both the upper and lower division may be used to satisfy the

education requirement for Master Head of a Suppression Fire Department Certification.



SUBCHAPTER B

MINIMUM STANDARDS FOR HEAD OF A PREVENTION ONLY FIRE DEPARTMENT

§449.201 Minimum Standards for the Head of Prevention Only Fire Department.

(a) An individual who becomes employed and is assigned as the head of a prevention only fire
department must be certified by the commission as Head of a Prevention Only Fire
Department, within one year of appointment.

(b) An individual appointed head of a prevention only fire department must be eligible to be
certified at the time of the appointment or will become eligible to be certified within one year
of the appointment and must submit an affidavit verifying eligibility status at the time of the

appointment if not holding a commission certification.

(c) Holding the Head of a Prevention Only Fire Department certification does not qualify an
individual for any other certification. An individual who seeks certification in another
discipline must meet the requirements for that discipline.

(d) Nothing contained in this chapter shall be construed to supersede Chapter 143, Local
Government Code, in regard to appointment of a head of a prevention only fire department.

(e) Individuals certified as the Head of a Prevention Only Fire Department must meet the
continuing education requirement as provided for in Chapter 441 of this title (relating to
Continuing Education).

§449.203 Minimum Standards for Basic Head of Prevention Only Fire Department Certification.

(2) Applicants for Basic Head of a Prevention Only Fire Department Certification must complete
the following requirements:

1) must be appointed as head of a prevention only fire department; and

(2) complete the Standards Review Assignment for Head of a Fire Department identified in
the applicable chapter of the Certification Curriculum Manual; and

(3) meet with a Texas Commission on Fire Protection Compliance Section representative for
review and approval of the Standards Review Assignment; and

(4) attend at least one Texas Commission on Fire Protection regularly scheduled commission
meeting or one regularly scheduled fire fighter advisory committee meeting in the first
year of appointment; and

(5) documentation of completion of National Incident Management System 100, 200, 700 and

800; and

(6) hold a Texas Commission on Fire Protection certification as a fire inspector, fire
investigator, or arson investigator and have five years experience within the last ten years
in a full-time fire prevention position; or

(7) an individual from another jurisdiction who possesses valid documentation of
accreditation from the International Fire Service Accreditation Congress that is deemed
equivalent to the commission's approved basic arson investigator, fire investigator or fire
inspector curriculum and provide documentation in the form of a sworn non self serving
affidavit of five years experience within the last ten years in a full-time fire prevention
position; or
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8) provide documentation in the form of a sworn non self serving affidavit of ten years

experience within the last fifteen years as an employee of a local governmental entity in a

full-time fire inspector, fire investigator, or arson investigator position in a jurisdiction
other than Texas; or

9) provide documentation in the form of a sworn non self serving affidavit of ten years

experience within the last fifteen years as a certified fire investigator, fire inspector or
arson investigator as a part-time fire prevention employee; or

(10) provide documentation in the form of a sworn non self serving affidavit of ten years fire
prevention experience within the last fifteen years as an active volunteer fire inspector,
fire investigator or arson investigator.

§449.205 Minimum Standards for Intermediate Head of a Prevention Only Fire Department

Certification.

(a) Applicants for Intermediate Head of a Prevention Only Fire Department Certification must
complete the following requirements:

(1) have a minimum of two years of experience in a full time head of a prevention only fire
department position; and

(2) hold, as a prerequisite, a Basic Head of a Prevention Only Fire Department Certification
through the commission; and

(3) hold Fire Officer II certification through the commission; and
(4) document completion of National Incident Management System 300 and 400; and
(5) complete training listed in one of the following options:
(A) Option 1--Successfully complete six semester hours of fire science or fire technology

from an approved Fire Protection Degree Program and submit documentation as
required by the commission that the courses comply with subsections (b) and (c) of

this section; or

(B) Option 2--Completion of coursework from either the A-List or the B-List courses.
Acceptable combinations of courses are as follows: two A-List courses; or eight B-List
courses; or one A-List course and four B-List courses. (See the exception outlined in
subsection (c) of this section); or

(C) Option 3--Completion of coursework from either the A-List or the B-List courses in
combination with college courses in fire science or fire protection. Acceptable
combinations of courses are three semester hours meeting the requirements of
Option 1, with either one A-List course or four B-List courses (See the exception
outlined in subsection (c) of this section).

(b) Non-traditional credit awarded at the college level, such as credit for experience or credit by
examination obtained from attending any school in the commission's Certification Curriculum
Manual or for experience in fire service, may not be counted toward this level of certification.

(c) The training required in this section must be in addition to any training used to qualify for any

lower level Head of a Fire Department Certification. Repeating a course or a course of similar
content cannot be used towards this level of certification.

§449.207 Minimum Standards for Advanced Head of a Prevention Only Fire Department

Certification.
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a) Applicants for Advanced Head of a Prevention Only Fire Department certification must
complete the following requirements:

(1) have a minimum of four years of experience in a full time head of a prevention only fire
department position; and

(2) hold, as a prerequisite, an Intermediate Head of a Prevention Only Fire Department
through the commission; and

(3) hold Fire Officer III certification through the commission; and
(4) complete training listed in one of the following options:
(A) Option 1--Successfully complete six semester hours of fire science or fire technology

from an approved Fire Protection Degree Program and submit documentation as
required by the commission that the courses comply with subsections (b) and (c) of

this section; or

(B) Option 2--Completion of coursework from either the A-List or the B-List courses.
Acceptable combinations of courses are as follows: two A-List courses; or eight B-List
courses; or one A-List course and four B-List courses. (See the exception outlined in
subsection (c) of this section); or

(C) Option 3--Completion of coursework from either the A-List or the B-List courses in
combination with college courses in fire science or fire protection. Acceptable
combinations of courses are three semester hours meeting the requirements of
Option 1, with either one A-List course or four B-List courses (See the exception
outlined in subsection (c) of this section).

(b) Non-traditional credit awarded at the college level, such as credit for experience or credit by
examination obtained from attending any school in the commission's Certification Curriculum
Manual or for experience in fire service, may not be counted toward this level of certification.

(c) The training required in this section must be in addition to any training used to qualify for any

lower level Head of a Fire Department Certification. Repeating a course or a course of similar
content cannot be used towards this level of certification.

§449.209 Minimum Standards for Master Head of a Prevention Only Fire Department

Certification.

(a) Applicants for Master Head of a Prevention Only Fire Department Certification must complete
the following requirements:

(1) have a minimum of six years of experience in a full time head of a prevention only fire
department position; and

(2) hold, as a prerequisite, an Advanced Head of a Prevention Only Fire Department
Certification through the commission; and

(3) hold Fire Officer IV certification through the commission; and

(4) acquire 60 college semester hours or an associate degree, which includes at least 18
college semester hours in fire science subjects.

b) College level courses from both the upper and lower division may be used to satisfy the
education requirement for Master Head of a Prevention Only Fire Department Certification.
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From: Billy Wusterhausen:

Sent: Thursday, August 28, 2014 10:28 AM

To: Tim Rutland

Cc: Billy Wusterhausen

Subject: Suggested language change to head of dept certification

Director Tim Rutland,

Thank you for your update at yesterday’s TFCA meeting at the SFFMA building. I am writing you to
consider the suggested language change below. I would like to attend the next meeting this is being
discussed, but could not locate that information on the web site. Please contact me should you have any
questions or need any clarification.

§449.3 - Minimum Standards for [€ertificationas] Basic Head of a Suppression Fire Department
Certification

a)Applicants for Basic Head of a Suppression Fire Department Certification must complete the followin

requirements:
1)must be appointed as head of a suppression fire department; and

(2)complete the Standards Review Assignment for Head of a Fire Department identified in the
applicable chapter of the Certification Curriculum Manual; and

(3)meet with a Texas Commission on Fire Protection Compliance Section representative for review and
approval of the Standards Review Assignment; and

(4)attend at least one Texas Commission on Fire Protection regularly scheduled commission meeting or
one regularly scheduled fire fighter advisory committee meeting in the first year of appointment; and

(5)document completion of the National Incident Management System courses 100, 200, 700, and 800;
and

(6)hold a Texas Commission on Fire Protection certification as a fire protection personnel in any
discipline that has a commission approved curriculum that requires structural fire protection
personnel certification and five years experience within the last ten years in a full-time fire
suppressien-pesition department; or

(7)an individual from another jurisdiction who possesses valid documentation of accreditation from the
International Fire Service Accreditation Congress that is deemed equivalent to the commission's
approved basic fire suppression curriculum and provide documentation in the form of a sworn
nonself serving affidavit of five years experience within the last ten years in a full-time fire
suppression-pesition department; or

(8)provide documentation in the form of a nonself serving sworn affidavit of ten years experience
within the last fifteen years as an employee of a local governmental entity in a full-time structural fire
protection personnel position in a jurisdiction other than Texas; or

9)provide documentation in the form of a sworn nonself serving affidavit of ten years of experience

within the last fifteen years as a certified structural part-time fire protection employee; or

10)provide documentation in the form of a sworn nonself serving affidavit of ten years experience
within the last fifteen years as an active volunteer fire fighter in one or more volunteer fire
departments that meet the requirements of subsection (b) of this section.

(b)The ten years of volunteer service referenced in subsection (a)(10) must include documentation of
attendance at 40% of the drills for each year and attendance of at least 25% of a department's
emergencies in a calendar year while a member of a volunteer fire department or departments with
ten or more active members that conducts a minimum of 48 hours of drills in a calendar year.

In Public Service,

Billy Wusterhausen
Assistant Chief
Round Rock Fire Department
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CEDAR PARK

September 12, 2014

Tim Rutland

Executive Director

Texas Commission on Fire Protection
P.O. Box 2286

Austin, Texas 78768

RE: Proposed Rule Changes to Texas Administrative Code, Title 37, part 13, chapter 449
Dear Executive Director Tim Rutland,

Through Texas Government Code chapter 419, Cedar Park Fire Department (Department) falls under the
jurisdiction of the Texas Commission on Fire Protection (Commission). Cedar Park Fire Department has
a strong compliance record with the Commission and has remedied any compliance issues promptly
when identified. As evidenced by the Center for Public Safety Excellence accreditation and Insurance
Services Office Class 1 rating, the Department has placed a priority in administrative and operational
effectiveness. In these efforts, staff has monitored potential changes that may affect the Department’s
regulation. Cedar Park Fire Department, therefore, would like to express its reservations regarding the
proposed rule changes posted in the August 29, 2014 edition of the Texas Register. Multiple sections of
the proposed language affecting Texas Administrative Code, Title 37, part 13, chapter 449 (Head of a
Fire Department) specifically drew the Department’s attention.

Cedar Park Fire Department would like to first comment on the language under 37 TAC §449.3 (a)(6),
which requires “five years experience within the last ten years in a full-time fire suppression position”
for Basic Head of a Suppression Fire Department certification. The Department believes this language is
excessively restrictive. According to 37 TAC §421.5, the Commission defines fire suppression to only
pertain to the “engaging in the controlling or extinguishment of a fire or any type or performing
activities which are required for and directly related to the control and extinguishment of a fire of any
type or performing activities which apparatus or nearby in a state of readiness to perform these duties.”
Requiring personnel to serve in this capacity full-time for five years in the past ten years, rather than five
years overall as previously required, eliminates potential candidates that have served or currently serve
in training, administrative, or prevention functions. The Department recommends the use of the term
“fire protection” in place of “fire suppression.” “Fire protection personnel” as defined by 37 TAC §421.5
(19) refers to “any person who is a permanent full-time employee of a fire department or governmental
entity and who is appointed duties in one of the following categories/disciplines: fire suppression, fire
inspection, fire and arson investigation, marine fire fighting, aircraft rescue fire fighting, fire training, fire
education, fire administration and others employed in related positions necessarily or customarily
appertaining thereto.” This recommendation would maintain the Commission’s intent to ensure that a
head of a department serving in more than an interim capacity has the sufficient experience while
remaining attuned to current standards and practices.

Proposed rules in 37 TAC §449.1 (f) repeat existing language from 37 TAC §449.3 (d) that state “An
individual certified as head of a fire department under this section may engage in fire fighting activities
only as the head of a fire department. These activities include incident command, direction of fire
fighting activities or other emergency activities typically associated with fire fighting duties, i.e. rescue,
confined space and hazardous materials response.” The Department understands that the language in
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place intends to promote on-scene safety; however, the Department would like to seek clarification if
this language affects training functions. In addition, the Department questions if this language places
smaller departments in an untenable situation where the head of a department may need to engage in
more intensive fire fighting activities when life safety is at risk.

Cedar Park Fire Department does not believe in the need for different levels of certification for head of a
department. Regardless of the level of certification, a head of a department exercises the same level of
authority as bestowed by his or her respective governing body. In addition, the Texas Sunset Advisory
Commission’s Occupational Licensing/Regulation Model strongly discourages additional regulation when
none is needed. Implementing certifications for “basic,” “intermediate,” “advanced,” and “expert” head
of a department provides few discernible advantages to public safety while increasing the amount of
certification fees collected. The Department appreciates the Commission’s efforts in developing an
education and career path for those have become a head of a department, but other non-regulatory
entities meet this need more appropriately such as the United States Fire Administration’s Executive Fire
Officer Program. Acquiring higher levels of certification may also represent double payment for the
same set of training and credentials, including those from the Commission including Fire Officer
certifications.

If the Commission intends to proceed in establishing different certification levels for head of a
department, the Department wishes to address specific provisions regarding their minimum standards:
37 TAC §449.5 (5) and 37 TAC §449.7 (4). These sub-sections imply that a head of a department must
complete these requirements following his or her initial certification as head of a department. A head of
a department may have previously completed training specified in the proposed rules. Furthermore,
individuals with a head of a department certification must already complete continuing education
requirements as detailed in 37 TAC §441.19. The Department also recommends that an associate’s,
bachelor’s, or master’s degree may act as prima facie compliance with these requirements.

Cedar Park Fire Department deeply appreciates the opportunity to provide public comment for this set
of proposed rule changes. Please do not hesitate to contact us at 512-401-5220 if there are any
questions.

Respectfully,

A

James Mallinger
Cedar Park Fire Department

450 Cypress Creek Rd. | Cedar Park TX 78613 | Office (512) 401-5000 | Fax (512) 250-8602 www.cedarparktexas.gov
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From: Montgomery, Mike (Fire Marshal's Office)
Sent: Friday, September 26, 2014 5:18 PM

To: info

Subject: Proposed rules changes

Thank you for the opportunity to comment on these proposed changes. These comments are my
personal opinion only, and do not represent the official view of Harris County or this agency.

Chapter 441. Continuing Education. No changes, recommend adoption.

Chapter 449. Head of Department. Proposed changes for both Suppression Department and Prevention
Department requirements, recommend hold for additional discussion.

1. There may be some fiscal impact on local government due to costs associated with increased
education requirements for higher levels of certification.

2. Recommend eliminating Fire Officer 11, I1], IV requirements from each level of higher certification and
include them as A-list courses for listed Option 1, Option 2, or Option 3.

3. Master level: Recommend 60 college semester hours or an associate degree, which includes at least
18 hours in business or public administration subjects.

Chapter 457. Incident Safety Officer. No changes, recommend adoption.

Please contact me if you have any questions or would like to discuss any of these comments.

Regards,

Mike Montgomery

Harris County Fire Marshal's Office
Director/Fire Marshal

7701 Wilshire Place

Houston, TX 77040




10. Matters referred from the Fire Fighter Advisory Committee (FFAC), including but not
limited to:

A. Discussion and possible final adoption on proposed amendments, new sections, and
repeals as follows:

3. Discussion and possible action regarding proposed rule changes to title 37 TAC,
Chapter 457, Incident Safety Officer.
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CHAPTER 457
MINIMUM STANDARDS FOR INCIDENT SAFETY OFFICER CERTIFICATION
§457.1 Incident Safety Officer Certification.
(a) An Incident Safety Officer is defined as a member of the command staff responsible for monitoring
and assessing safety hazards or unsafe situations and for developing measures for ensuring

personnel safety at an incident.

(b) All individuals holding an Incident Safety Officer certification shall be required to comply with the
continuing education requirements in Chapter 441 of this title (relating to Continuing Education).

(c) All Safety Officer certifications issued by the commission and referenced in this chapter are voluntary.
§457.3 Minimum Standards for Incident Safety Officer Certification.
In order to be certified as an Incident Safety Officer an individual must:

(1) hold commission certification as Fire Officer I and;

(2) possess valid documentation of accreditation from the International Fire Service Accreditation
Congress as an Incident Safety Officer; or

(3) complete a commission approved Incident Safety Officer program and successfully pass the
commission examination as specified in Chapter 439 of this title (relating to Examinations for
Certification). An approved Incident Safety Officer program must consist of one of the following:

(A) completion of a commission approved Incident Safety Officer curriculum as specified in the
applicable chapter of the commission's Certification Curriculum Manual; or

(B)[{P}} completion of an out-of-state, educational institution of higher education, and/or military
training program that has been submitted to the commission for evaluation and found to be
equivalent to, or exceeds the commission approved Incident Safety Officer curriculum.

§457.5 Examination Requirements.

(a) Examination requirements of Chapter 439 of this title (relating to Examinations for Certification)
must be met in order to receive an Incident Safety Officer certification, unless otherwise specified in
this chapter.

(b) Individuals will be permitted to take the commission examination for Incident Safety Officer
certification by documenting Fire Officer I certification through the commission or the equivalent
IFSAC seal, and completing a commission approved Incident Safety Officer curriculum.



10. Matters referred from the Fire Fighter Advisory Committee (FFAC), including but not
limited to:

B. Discussion and possible action on proposed amendments, new sections, and repeals
as follows:

1. Discussion and possible action regarding proposed rule changes to title 37 TAC,
Chapter 401, Practice and Procedure.
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CHAPTER 401

ADMINISTRATIVE PRACTICE AND PROCEDURE
SUBCHAPTER A

GENERAL PROVISIONS AND DEFINITIONS
§401.1 Purpose and Scope.

(a) Purpose. The purpose of this chapter is to provide a system of procedures for practice before the
commission [Texas-Commission-onEire Protection] that will promote the just and efficient
disposition of proceedings and public participation in the decision-making process. The provisions of
this chapter shall be given a fair and impartial construction to attain these objectives.

(b) Scope.
(1) This chapter shall govern the initiation, conduct, and determination of proceedings required or
permitted by law in matters regulated by the commission, whether instituted by order of the
commission or by the filing of an application, complaint, petition, or any other pleading.

2) This chapter shall not be construed so as to enlarge, diminish, modify, or otherwise alter the
p g y
jurisdiction, powers, or authority of the commission, its staff, or the substantive rights of any
person.

(3) This chapter shall not apply to matters related solely to the internal personnel rules and practices
of this agency.

(4) To the extent that any provision of this chapter is in conflict with any statute or substantive rule of
the commission, the statute or substantive rule shall control.

(5) In matters referred to the State Office of Administrative Hearings (SOAH), hearings or other
proceedings are governed by 1 TAC Chapter 155 (relating to Rules of Procedures) adopted by

SOAH [-effective Jantwary2,-1998]. To the extent that any provision of this chapter is in conflict
with SOAH Rules of Procedures, the SOAH rules shall control.

§4.01.3 Definitions.

The following terms, when used in this chapter, shall have the following meanings, unless the context or
specific language of a section clearly indicates otherwise:

(1) Advisory Committee--An advisory committee that is required to assist the commission in its rule-
making function and whose members are appointed by the commission pursuant to Government
Code, §419.008, or other law.

(2) Agency--Includes the commission, the executive director, and all divisions, departments, and
employees thereof.

(3) APA--Government Code, Chapter 2001, The Administrative Procedure Act, as it may be amended from
time to time.

(4) Applicant--A person, including the commission staff, who seeks action from the commission by
written application, petition, complaint, notice of intent, appeal, or other pleading that initiates a
proceeding.

(5) Application--A written request seeking a license from the commission, petition, complaint, notice of
intent, appeal, or other pleading that initiates a proceeding.
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(6) Authorized Representative--A person who enters an appearance on behalf of a party, or on behalf of a
person seeking to be a party or otherwise to participate in a commission proceeding.

(7) Chairman--The commissioner who serves as presiding officer of the commission pursuant to
Government Code, §419.007.

(8) Commission--The Texas Commission on Fire Protection.

(9) Commissioner--One of the appointed members of the decision-making body defined as the
commission.

(10) Complainant--Any person, including the commission's legal staff, who files a signed written
complaint intended to initiate a proceeding with the commission regarding any act or omission by a
person subject to the commission's jurisdiction.

(11) Contested Case--A proceeding, including but not restricted to, the issuance of certificates, licenses,
registrations, permits, etc., in which the legal rights, duties, or privileges of a party are to be
determined by the agency after an opportunity for adjudicative hearing.

(12) Days--Calendar days, not working days, unless otherwise specified in this chapter or in the
commission's substantive rules.

(13) Division--An administrative unit for regulation of specific activities within the commission's
jurisdiction.

(14) Executive Director--The executive director appointed by the commission pursuant to Government
Code, §419.0009.

(15) Hearings Officer--An administrative law judge on the staff of the State Office of Administrative
Hearings assigned to conduct a hearing and to issue a proposal for decision, including findings of fact
and conclusions of law, in a contested case pursuant to Government Code, Chapter 2003.

(16) License--Includes the whole or part of any agency permit, certificate, approval, registration, license,
or similar form of permission required or permitted by law.

(17) Licensee--A person who holds an agency permit, certificate, approval, registration, license, or similar
form of permission required or permitted by law.

(18) Licensing--Includes the agency process respecting the granting, denial, renewal, revocation,
suspension, annulment, withdrawal, or amendment of a license.

(19) Party--Each person or agency named or admitted as a party in a contested case.

(20) Person--Any individual, partnership, corporation, association, governmental subdivision, or public
or private organization of any character other than the commission.

(21) Pleading--A written document submitted by a party, or a person seeking to participate in a
proceeding, setting forth allegations of fact, claims, requests for relief, legal argument, and/or other
matters relating to a commission proceeding.

(22) Preliminary Staff Conference -- A conference with commission staff for the purpose of
showing compliance with all requirements of law, or to discuss informal disposition of any
complaint or contested case.

(23) (22} Presiding Officer--The chairman, the acting chairman, the executive director, or a duly
authorized hearings officer.
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(24)23) Proceeding--Any hearing, investigation, inquiry, or other fact-finding or decision-making
procedure, including the denial of relief or the dismissal of a complaint.

(25)24) Respondent--A person under the commission's jurisdiction against whom any complaint or
appeal has been filed or who is under formal investigation by the commission.

(26) SOAH - State Office of Administrative Hearings.

§401.5 Delegation of Authority.

All decisions to suspend, revoke, or deny an application for any certificate or approval, to reprimand or
place on probation the holder of such certificate or approval, or to impose an order for restitution,
remedial action, or administrative penalties pursuant to Government Code, Chapter 419, shall be made by
the executive director or designee.

§401.7 Construction.

(a) A provision of a rule referring to the commission, the executive director, or a provision referring to
the presiding officer, is construed to apply to the commission or chairman if the matter is within the
jurisdiction of the commission, to the executive director if the matter is within the jurisdiction of the
executive director.

(b) Unless otherwise provided by law, any duty imposed on the commission, the chairman, or the
executive director may be delegated to a duly authorized representative. In such case, the provisions
of any rule referring to the commission, the chairman, or the executive director, shall be construed to
also apply to the duly authorized representative of the commission, the chairman, or the executive
director.

§4.01.9 Records of Official Action.

All official acts of the commission or the executive director shall be evidenced by a recorded or written
record. Official action of the commission or the executive director shall not be bound or prejudiced by any
informal statement or opinion made by any member of the commission, the executive director, or the
employees of the agency.

§401.11 Conduct of Commission and Advisory Meetings.

(a) Statements concerning items which are part of the commission's posted agenda. Persons who desire
to make presentations to the commission concerning matters on the agenda for a scheduled
commission or fire fighter advisory committee meeting shall complete registration cards which shall
be made available at the entry to the place where the scheduled meeting is to be held. The
registration cards shall include blanks in which all of the following information must be disclosed:

(1) name of the person making a presentation;

(2) a statement as to whether the person is being reimbursed for the presentation; and if so, the
name of the person or entity on whose behalf the presentation is made;

(3) a statement as to whether the presenter has registered as a lobbyist in relationship to the matter
in question;

(4) a reference to the agenda item which the person wishes to discuss before the commission;

(5) an indication as to whether the presenter wishes to speak for or against the proposed agenda
item; and

(6) a statement verifying that all factual information to be presented shall be true and correct to the
best of the knowledge of the speaker.



(b) Discretion of the presiding officer. The presiding officer of the commission or the advisory committee,
as the case may be, shall have discretion to employ any generally recognized system of parliamentary
procedures, including, but not limited to Robert's Rules of Order for the conduct of commission or
committee meetings, to the extent that such parliamentary procedures are consistent with the Texas
Open Meetings Act or other applicable law and these rules. The presiding officer shall also have
discretion in setting reasonable limits on the time to be allocated for each matter on the agenda of a
scheduled commission meeting or advisory committee meeting and for each presentation on a
particular agenda item. If several persons wish to address the commission or advisory committee on
the same agenda item, it shall be within the discretion of the chair to request that persons who wish
to address the same side of the issue coordinate their comments, or limit their comments to an
expression in favor of views previously articulated by persons speaking on the same side of an issue.

(c) Requests for issues to be placed on an agenda for discussion. Persons who wish to bring issues before
the commission shall first address their request in writing to the Executive Director. Such requests
should be submitted at least 15 days in advance of commission or fire fighter advisory committee
meetings. The decision whether to place a matter on an agenda for discussion before the full
commission, or alternatively before the fire fighter advisory committee, or with designated staff
members, shall be within the discretion of the appropriate presiding officer.

§401.13 Computation of Time.

(a) Computing Time. In computing any period of time prescribed or allowed by these rules, by order of
the Agency, or by any applicable statute, the period shall begin on the day after the act, event, or
default in controversy and conclude on the last day of such computed period, unless it be a Saturday,
Sunday, or a legal holiday, in which event, the period runs until the end of the next day which is
neither a Saturday, Sunday, nor a legal holiday. A party or attorney of record notified under §401.61
of this title (relating to Record) is deemed to have been notified on the date which notice is sent.

(b) Extensions. Unless otherwise provided by statute, the time for filing any pleading, except a notice of
protest, may be extended by order of the executive director or designee, upon the following
conditions:

(1) A written motion must be duly filed with the executive director or designee prior to the
expiration of the applicable period of time allowed for such filings.

(2) The written motion must show good cause for such extension and that the need is not caused by
the neglect, indifference, or lack of diligence on the part of the movant.

(3) A copy of any such motion shall be served upon all other parties of record to the proceeding
contemporaneously with the filing thereof.

§401.15 Agreements To Be in Writing.

(a) Unless precluded by law, informal disposition may be made of any contested case by stipulation,
agreed settlement, consent order, or default.

(b) No stipulation or agreement between the parties, their attorneys or representatives, with regard to
any matter involved in any proceeding before the Agency, shall be enforced unless it shall have been
reduced to writing and signed by the parties or their authorized representatives, or unless it shall
have been dictated into the record by them during the course of a hearing, or incorporated in an
order bearing their written approval. This rule does not limit a party's ability to waive, modify, or
stipulate any right or privilege afforded by these rules, unless precluded by law.



SUBCHAPTER B

RULEMAKING PROCEEDINGS
§401.17 Requirements.
Except for the requirements of mandatory rule development by the fire fighter advisory committee
provided for by law, the procedure for rulemaking is governed by Subchapter B of the Administrative
Procedure Act (APA).
§401.19 Petition for Adoption of Rules.

(a) Any person may petition the commission requesting the adoption of a new rule or an amendment to
an existing rule as authorized by the APA, §2001.021.

(b) Petitions shall be sent to the executive director. Petitions shall be deemed sufficient if they contain:
(1) the name and address of the person or entity on whose behalf the application is filed;
(2) specific reference to the existing rule which is proposed to be changed, amended, or repealed;

(3) the exact wording of the new, changed, or amended proposed rule with new language underlined
and deleted language dashed out;

(4) the proposed effective date; and

(5) ajustification for the proposed action set out in narrative form with sufficient particularity to
inform the commission and any other interested person of the reasons and arguments on which
the petitioner is relying.

(c) The executive director shall direct that the petition for adoption of rules be placed on the next agenda
for discussion by the commission or the fire fighter advisory committee with subject matter
jurisdiction in accordance with §401.11 of this title (relating to Conduct of Commission and Advisory
Meetings).

(d) A request for clarification of a rule shall be treated as a petition for a rule change. The commission
staff may request submission of additional information from the applicant to comply with the
requirements of subsection (b) of this section.
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SUBCHAPTER C

EXAMINATION APPEALS PROCESS

§401.21 Examination Challenge.

(a) An examinee who seeks to challenge the failure of an examination must submit a written request to
the executive director or his designee [foraninformal conferenceto-the Eire Service Standards
and-Certification-division-direeter-|to discuss informal disposition of the complaint(s).

(b) An examination may be challenged only on the basis of examination content, failure to comply with
commission rules by a certified training facility, or problems in the administration of the
examination.

(c) The written request must identify the examinee, the specific examination taken, the date of the
examination, and the basis of the appeal.

(d) An examinee who challenges the content of an examination must identify the subject matter of the
question(s) challenged and is not entitled to review the examination due to the necessity of
preserving test security.

(e) The request must be submitted within 30 days from the date the grade report is posted on the
website.

(f) Commission staff shall schedule a preliminary staff conference with the applicant in accordance with
§401.41 of this title (relating to Preliminary Staff Conference) to discuss the challenge within 30 days
of the request or as soon as practical. The examinee may accept or reject the settlement
recommendations of the commission staff. If the examinee rejects the proposed agreement, the
examinee must request in writing a formal administrative hearing as described in Subchapter F of
this chapter (relating to Contested Cases) within 30 days of the action complained of.

§401.23 Examination Waiver Request.

(a) An individual who is required to take a commission examination may petition the commission for a
waiver of the examination if the person's certificate or eligibility expired because of a good faith
clerical error on the part of the individual or an employing entity.

(b) The waiver request must include a sworn statement together with any supporting documentation
that evidences the applicant's good faith efforts to comply with commission requirements and that
failure to comply was due to circumstances beyond the control of the certificate holder or applicant.

(c) Commission staff shall schedule a preliminary staff conference with the applicant in accordance with
§401.41 of this title (relating to Preliminary Staff Conference) to discuss the waiver request within 30
days of the request, or as soon as practical. The applicant may accept or reject the settlement
recommendations of the commission staff. If the examinee rejects the proposed agreement, the
applicant must request in writing a formal administrative hearing as described in Subchapter F of
this chapter (relating to Contested Cases) within 30 days of the action complained of.
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SUBCHAPTER D

DISCIPLINARY PROCEEDINGS
§401.31 Disciplinary Proceedings in Contested Cases.

(a) If the commission staff recommends admmlstratlve penaltles or any other sanctlon[ pa-r—su—a-&t—te

title, (relating to-Administrative Penalties}] for alleged v101at10ns oflaws or rules{—ael-lcm-ﬂ-ls!eeiaeel—eaE
enforced-by-the commission-and-itsstaff], the respondent may request a preliminary staff
conference[ inaccordance with-§401-41 of this-title {relating to-Preliminary Staff Conferenee}].

(b) Commission staff shall schedule a preliminary staff [Preliminary-Staff] conference with the
applicant[ in-accordance-with-§401-41of this titleto{Preliminary Staff Conferenee}] to discuss the
alleged violations of laws or rules within 30 days of the request or as soon as practical. The
respondent may accept or reject the settlement recommendations of the commission staff. If the
respondent rejects the proposed agreement, the respondent must request in writing a formal
administrative hearing as described in Subchapter F of this chapter (relating to Contested Cases)
within 30 days of the notice of the staff's recommended disciplinary action.
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SUBCHAPTERE

PREHEARING PROCEEDINGS
§401.41 Preliminary Staff Conference.

(a) General. After receipt of [preliminary-]notice of alleged violations of laws or rules administered or
enforced by the commission and its staff, the holder of the certificate, applicant or regulated entity
may request a conference with the commission's staff for the purpose of showing compliance with all
requirements of law, or to discuss informal disposition of any complaint or contested case[,pursuant

to-the GovernmentCode;§419.906{c}and §2001.056].

(b) Representation. The certificate holder, applicant or regulated entity may be represented by counsel or
by a representative of his or her choice. The commission shall be represented by one or more
members of its staff and by commission legal counsel.

(c) Informal Proceedings. The conference shall be informal, and will not follow procedures [precedure
eﬁab%sheéméubdmt%e#th&ebap@%&eh@mﬁe@e%e&eé@a&e&)]for contested cases. The
commission's representative(s) may prohibit or limit attendance by other persons; may prohibit or
limit access to the commission's investigative file by the licensee, the licensee's representative, and
the complainant, if present; and may record part or all of the staff conference. At the discretion of the
commission's representative(s), the licensee, the licensee's representative, and the commission staff
may question witnesses; make relevant statements; and present affidavits, reports, letters,
statements of persons not in attendance, and such other evidence as may be appropriate.

(d) Settlement Conference. At the discretion of the commission's representative(s), the preliminary staff
conference may be concluded, and a settlement conference initiated to discuss staff
recommendations for informal resolution of the issues. Such recommendations may include any
disciplinary actions authorized by law, including administrative penalties, restitution, remedial
actlons or such reasonable restrictions that may be in the publlc 1nterest—H?%eeeWdﬂneifﬂ;l-a!&eﬂs—f-mc

t—rtle—EFeLa%H%—te-Adm%st-F&t-we—Peﬂa}t-kes-}] These recommendations may be modlfled by the
commission's representative(s) based on new information, a change of circumstances, or to expedite
resolution in the interest of protecting the public. The commission's representative(s) may also
recommend that the investigation be closed or referred for further investigation.

(e) Proposed Consent Order. The licensee may accept or reject the settlement recommendations of the
commission staff. If the licensee accepts the recommendations, the licensee shall execute a
settlement agreement in the form of a proposed consent order as soon thereafter as practicable. If
the licensee rejects the proposed agreement, the matter may be scheduled for a hearing as described
in Subchapter F of this chapter.

(f) Approval of Consent Order. Following acceptance and execution of the settlement agreement
recommended by staff, said proposed agreement shall be submitted to the executive director for
approval. If the order is approved, it shall be signed by the executive director. If the proposed order is
not approved, the licensee shall be so informed and the matter shall be referred to the commission
staff for appropriate action to include dismissal, closure, further negotiation, further investigation, or
a formal hearing.

(g) Preliminary Notice. A revocation, suspension, annulment, denial, or withdrawal of a certificate
or license is not effective unless, before the institution of contested case proceedings, the
holder of the certificate receives preliminary notice of the facts or conduct alleged to warrant
the intended action and an opportunity to show compliance with all requirements of law.
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h) Request for Formal Hearing. Except as otherwise provided by law, if an applicant's original
application or request for a certificate is denied, he or she shall have 30 days from the date of
denial to make a written request for a formal hearing, and if so requested, the formal hearing

will be granted and the provisions of the APA and this chapter with regard to contested cases
shall apply.
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SUBCHAPTERF

CONTESTED CASES

§401.51 [Preliminary Netice-and |Opportunity for Hearing.

In general, exceptf{aHn General-Exeept] as otherwise provided by law, the procedure for the grant,
denial, renewal, revocation, suspension, annulment, or withdrawal of a certificate is governed by

Government Code, Chapter 2001, pertaining to Administrative Procedures and by 1 TAC Chapter 155
(relating to Rules of Procedures) adopted by SOAH[-effective November 26,2008].

§401.53 Contested Case[Netice-of] Hearing.

(a)_.The commission appoints SOAH to be its finder of fact in contested cases. The commission does
not delegate to the hearings officer and retains for itself the right to determine the sanctions
and make the final decision in a contested case.| Netice-inacontested-caseshallcomply-with-the

(b) SOAH hearings of contested cases shall be conducted in accordance with the APA by a hearings
officer assigned by SOAH. Jurisdiction over the case is acquired by SOAH when the commission
staff files a reguest to docket case. [ereswm—thelc}m%ed&a%es—n%ef—ﬁegﬁt%ed—e%eeﬁrﬁed

(c).The commission may serve the notice of hearing on the respondent at his or her last known
address as shown by commission records. The notice may be served by registered U.S. mail or
by certified mail, return receipt requested.
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§401.57 Filing of Exceptions and Replies to Proposal for Decision.

(a) A copy of the proposal for decision in a contested case shall be simultaneously delivered or mailed by
certified mail, return receipt requested, to each party representative of record.

xceptions to the proposal for decision shall be filed within 20 ays of the date of the
b) E h 1 ford hall be filed within 20[ten-ealendar| d fthed fth
proposal for decision.

(c) Replies to exceptions shall be filed within 15 [26} calendar days after [of] the date of filing of the
exceptions and briefs[the propesal-for-decision].

(d)[£e}} The exceptions shall be specifically and concisely stated. The evidence relied upon shall be stated
with particularity, and any evidence or arguments relied upon shall be grouped under the exceptions
to which they relate.

(e) The hearings officer will rule on all exceptions, briefs, replies, and requests for extension of

time and notify the parties of decisions and any amendments to the proposal for decision.
§401.59 Orders.

After the time for filing exceptions and replies to exceptions expires, the hearings officer's proposal for
decision will be considered by the executive director and either adopted or modified and adopted.[ An
reasons-andlegal basiselearly statedin-wrriting.] All final decisions or orders of the commission or the
executive director shall be in writing and signed. A final decision shall include findings of fact and
conclusions of law separately stated. Findings of fact, if set forth in statutory language, shall be
accomplished by a concise and explicit statement of the underlying facts supporting the findings. Parties
shall be notified either personally or by certified mail of any decision or order, and a copy of the decision
or order shall be delivered or mailed to any party and to his or her authorized representative.

§401.61 Record.
(a) The record in a contested case includes the matters listed in the APA, Government Code, §2001.060.

(b) Proceedings, or any part of them, shall be transcribed on written request of any party. The party
requesting the proceeding to be transcribed shall make the initial payment for the transcription.

Ultimately, however, the commission or executive director has the authority to assess, in
addition to an administrative penalty, the costs of transcribing the administrative hearing.

c) Appeal. The costs of transcribing the testimony and preparing the record for an appeal b

judicial review shall be paid by the party who appeals.
§401.63 Final Decision and Orders ission].

(a) Commission action. A copy of the final decision or order shall be delivered or mailed to any
party and to the attorney of record.
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(b) Recorded. All final decisions and orders shall be in writing. A final order shall include findings
of fact and conclusions of law, separately stated.

(c) Changes stated in final order. If the hearings officer’s proposed findings of fact or conclusions
of law are modified, the final order shall reflect the specific reason and legal basis for each
change made.

(d){a} In general. Any party aggrieved of a final decision or order of the executive director in a contested
case may appeal to the commission after the decision or order complained of is final. An appeal to the
commission for review of action of the executive director shall be made within 30 days from the date
that the writing evidencing the official action or order complained of is final and appealable, but for
good cause shown, the commission may allow an appeal after that date. A motion for rehearing is not
a prerequisite for an appeal to the commission.

(e)[{e}} Oral argument. On the request of any party, the commission may allow oral argument prior to the
final determination of an appeal of a decision or order of the executive director.

(f) If the executive director’s final decision or order is appealed to the commission, the matter
shall be set for the next available commission meeting and the commission shall take action in
open session. A copy of the commission decision shall be delivered or mailed to any party and
to the attorney of record.

§401.67 Motions for Rehearing.

(a) In the absence of a finding of imminent peril, a motion for rehearing is a prerequisite to a judicial
appeal. A motion for rehearing must be filed by a party within 20 days after the date the party
representative is notified of the final decision or order.

(b) Replies to a motion for rehearing must be filed with the agency within 30 days after the date the party
representative is notified of the final decision or order.

(c) Agency action on the motion for rehearing must be taken within 45 days after the date a party
representative is notified of the final decision or order. If agency action is not taken within the 45-day
period, the motion for rehearing is overruled by operation of law 45 days after the date the party
representative is notified of the final decision or order.

(d) The commission may rule on a motion for rehearing at a meeting or by mail, telephone, telegraph,
facsimile transmission, or another suitable means of communication. The motion shall be deemed
overruled by operation of law, unless a majority of the commissioners serving vote to grant the
motion within the time provided by law for ruling on the motion for rehearing.



(e) The agency may, by written order, extend the period of time for filing the motions or replies and
taking agency action, except that an extension may not extend the period for agency action beyond
90 days after the date a party representative is notified of the final order or decision.

(f) In the event of an extension, the motion for rehearing is overruled by operation of law on the date
fixed by the order, or in the absence of a fixed date, 90 days after the date the party representative is
notified of the final decision or order.
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SUBCHAPTER G

CONDUCT AND DECORUM, SANCTIONS, AND PENALTIES
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§401.105 Administrative Penalties.

(a) Following the hearing the administrative law judge shall issue a proposal for decision
containing findings of facts and conclusions of law. While the administrative law judge may
recommend a sanction, findings of fact and conclusions of law are inappropriate for sanction
recommendations, and sanction recommendations in the form of findings of fact and
conclusions of law are an improper application of applicable law and these rules. In all cases,
the commission or executive director has the discretion to impose the sanction that best
accomplishes the commission’s legislatively-assigned enforcement goals. The commission or

executive dlrector is the ultimate arblter of the proper penalty [qlheeemﬂaweﬂ—aetmg—thfeagh

(b) In determining the amount of the administrative penalty or monetary forfeiture the commission or
the executive director shall consider:

(1) the seriousness of the violation, including but not limited to the nature, circumstances, extent,
and gravity of the prohibited act, and the hazard or potential hazard created to the health and
safety of the public;

(2) the economic damage to property or the public's interests or confidences caused by the violation;

(3) the history of previous violations;

(4) any economic benefit gained through the violation;

(5) the amount necessary to deter future violations;

(6) the demonstrated good faith of the person, including efforts taken by the alleged violator to
correct the violation;



(7) the economic impact of imposition of the penalty or forfeiture on the person; and

(8) any other matters that justice may require.

(c) The commission or executive director retains the right to increase or decrease the amount of
an administrative penalty based on the circumstances in each case. In particular, the
commission or executive director may increase the amount of administrative penalties when
the respondent has committed multiple violations (e.g. some combination of different
violations).

(d) Because it is the policy of the commission to pursue expeditious resolution of complaints
when appropriate, administrative penalties in uncontested cases may be less than the
amounts assessed in contested cases. Among other reasons, this may be because the
respondent admits fault, takes steps to rectify matters, timely responds to commission

concerns, or identified mitigating circumstances, and because settlements avoid additional
administrative costs.

(e) The commission or executive director may impose an administrative penalty alone or in
addition to other permitted sanctions.
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SUBCHAPTER H

REINSTATEMENT

§401.111 Application for Reinstatement of License or Certificate.

(a) At the expiration of one year from the date of revocation or suspension, or upon the conclusion of any
specified period of suspension, the commission may consider a request for reinstatement by the
former licensee or certificate holder (applicant).

(b) The request for reinstatement must be submitted to the commission office in writing and should
include a short and plain statement of the reasons why the applicant believes the license should be

reinstated.

(c) Upon denial of any application for reinstatement, the commission may not consider a subsequent
application until the expiration of one year from the date of denial of the prior application.

(d) In taking action to revoke or suspend a license or certificate, the commission may, in its discretion,
specify the terms and conditions upon which reinstatement shall be considered.

§401.113 Evaluation for Reinstatement.

In considering reinstatement of a suspended or revoked license or certificate, the commission will
evaluate:

(1) the severity of the act which resulted in revocation or suspension of the license or certificate;

(2) the conduct of the applicant subsequent to the revocation or suspension of the license or
certificate;

(3) the lapse of time since revocation or suspension;

(4) the degree of compliance with all conditions the commission may have stipulated as a
prerequisite for reinstatement;

(5) the degree of rehabilitation attained by the applicant as evidenced by sworn notarized statements
sent directly to the commission from qualified people who have personal and professional
knowledge of the applicant; and

(6) the applicant's present qualifications to perform duties regulated by the commission.
§401.115 Procedure upon Request for Reinstatement.

(a) An applicant for reinstatement of a revoked or suspended license or certificate must personally
appear before an administrative law judge designated by the commission at a scheduled date and
time to show why the license or certificate should be reinstated.

(b) Upon submission of proof of past revocation or suspension of the applicant's license or certificate, the
applicant has the burden of proof to show present fitness and/or rehabilitation to perform duties
regulated by the commission.

(c) Upon receipt of a written request for reinstatement as required by §401.111 of this title (relating to
Application for Reinstatement of License or Certificate), the applicant will be notified of a date and
time of an appearance before the administrative law judge.



§401.117 Commission Action Possible upon Reinstatement.

After evaluation, the commission may:
(1) deny reinstatement of a suspended or revoked license or certificate;

(2) reinstate a suspended or revoked license or certificate and probate the practitioner for a specified
period of time under specific conditions;

(3) authorize reinstatement of the suspended or revoked license or certificate;

(4) require the satisfactory completion of a specific program of remedial education approved by the
commission; and/or

(5) reinstate a suspended or revoked license or certificate after verification through examination of
required knowledge and skills appropriate to the suspended or revoked license or certificate. All
applicable procedures shall be followed and all applicable fees shall be paid.

§401.119 Failure To Appear for Reinstatement.

An applicant for reinstatement of a revoked or suspended license or certificate who makes a
commitment to appear before the administrative law judge, and fails to appear at a hearing set with
notice by the agency, shall not be authorized to appear before the administrative law judge before the

expiration of six months. For good cause shown, the executive director may authorize an exception to
this rule.
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SUBCHAPTER1

NOTICE AND PROCESSING PERIODS FOR CERTIFICATE APPLICATIONS
§401.121 Purpose of Establishing Time Periods.

In order to minimize delays, this subchapter establishes time periods within which the commission

Fexas-Commission-onFEire Protection [shall review and process certificate applications efficiently and

provides for an appeal process should the agency violate these periods in accordance with the
Government Code, Chapter 2005.
§401.123 Notice of Deficiency.

Written notice that an application is deficient must be mailed to the applicant or delivered by such means
as will reasonably provide actual notice.

§401.125 Processing Periods.

(a) Notice to applicant. Within 30 days from receipt of an application for a certificate or approval issued
pursuant to the Government Code, Chapter 419, the agency shall determine a filing to be complete or
deficient and issue written notice in accordance with §401.123 of this title (relating to Notice of
Deficiency) to the applicant regarding the status of the application.

(1) Complete application.
(A) The written notice for a complete application shall state that the application is complete and
accepted for filing and shall advise the applicant of the time period in which the agency must
deny or approve the application unless such information has previously been provided to

the applicant.

(B) For purposes of this section, an application is complete upon agency determination that it is
in compliance with the content and form prescribed by the agency.

(2) Deficient application.

(A) The written notice for a deficient application shall state that the application is not complete,
set out the specific additional information that is required for completion, and advise the
applicant that the agency may disapprove an application that is not complete. After one
written notice of deficiency has been issued, another is not required for an application

resubmitted in whole or in part with deficiencies.

(B) In addition to notice issued under subparagraph (A) of this paragraph, the agency may notify
the applicant, in any manner, of deficiencies in the application.

(b) Processing of application. Within 60 days after receipt of a complete application, the agency shall:

(1) issue the certificate on payment of the appropriate fees and successful completion of all required
examinations; or

(2) deny the certificate.
§401.127 Appeal.

(a) Hearing.
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(1) Notice. An applicant who does not receive notice as to the complete or deficient status of a
certificate application within the period established in this subchapter for such application may
petition for a hearing to review the matter.

(2) Processing. An applicant whose permit is not approved or denied within the period established in
this subchapter for such certificate may petition for a hearing to review the matter.

(3) Procedure. A hearing under this section shall be in accordance with the Administrative Procedure
Act and Subchapter E of this chapter (relating to Contested Cases).

(b) Petition. A petition filed under this section must be in writing and directed to the executive director.
The petition shall identify the applicant, indicate the type of certificate sought and the date of the
application, specify each provision in this subchapter that the agency has violated, and describe with
particularity how the agency has violated each provision. The petition shall be filed with the office of
the executive director.

(c) Decision. An appeal filed under this section shall be decided in the applicant's favor if the executive
director finds that:

(1) the agency exceeded an established period under this subchapter; and
(2) the agency failed to establish good cause for exceeding the period.

(d) Good cause. The agency is considered to have good cause for exceeding a notice or processing period
established for a permit if:

(1) the number of certificates to be processed exceeds by 15% or more the number of certificates
processed in the same calendar quarter of the preceding year;

(2) the agency must rely on another public or private entity for all or part of its certificate processing,
and the delay is caused by the other entity;

(3) the hearing and decision-making process results in reasonable delay under the circumstances;
(4) the applicant is under administrative review; or

(5) any other conditions exist giving the agency good cause for exceeding a notice or processing
period.

(e) Commission review. A permit applicant aggrieved by a final decision or order of the executive director
concerning a period established by these sections may appeal to the commission in writing after the
decision or order complained of is final, in accordance with §401.63 of this title (relating to Final

Decision and Orders [Appeals-to-the Commission}].

(f) Relief.

(1) Complete or deficient status. An applicant who maintains a successful appeal under subsection
(c) of this section for agency failure to issue notice as to the complete or deficient status of an
application shall be entitled to notice of application status.

(2) Certificate approval or denial. An applicant who maintains a successful appeal under subsection
(c) of this section for agency failure to approve or deny a certificate shall be entitled to such
approval or denial of the certificate and to full reimbursement of all filing fees that have been
paid to the agency in connection with the application.
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SUBCHAPTER]

CHARGES FOR PUBLIC RECORDS
§401.129 Charges for Public Records.
(a) The commission [Texas-Commission-onEire Proteetion] is subject to Texas Government Code,
Chapter 552, Texas Public Information Act. The Act gives the public the right to request access to

government information.

(b) The commission [Fexas-Commission-onFire Protection] adopts by reference Title 1, Part 13, Chapter
70, Cost of Copies of Public Information, as promulgated by the Office of the Attorney General.

(c) The executive director may waive or reduce a charge for copies when furnishing the information
benefits to the general public.



SUBCHAPTER K

HISTORICALLY UNDERUTILIZED BUSINESSES
§401.131 Historically Underutilized Businesses.
The commission [Texas-Commission-onFEire Proteetion] adopts by reference Title 34, Part 1, Chapter 20,

Texas Procurement and Support Services, Subchapter B, Historically Underutilized Business Program, as
promulgated by the Comptroller of Public Accounts.
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10. Matters referred from the Fire Fighter Advisory Committee (FFAC), including but not
limited to:

B. Discussion and possible action on proposed amendments, new sections, and repeals
as follows:

2. Discussion and possible action regarding proposed rule changes to title 37, TAC,
Chapter 445, Administrative Inspections and Penalties.
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CHAPTER 445
ADMINISTRATIVE INSPECTIONS AND PENALTIES
§445.1 Entity Inspections.

(a) The Commission shall conduct at least biennial inspections of the entities that fall under the
regulatory authority of the Commission, and may perform risk based inspections of entities the
Commission determines to be at risk.

(b) The purpose of these inspections shall be to promote safety and proficiency in the fire service by
ensuring compliance with state law and Commission rules pertaining to minimum standards for fire
protection personnel education, protective clothing, self-contained breathing apparatus, personal
alert safety systems, standard operating procedures, or any other aspect of the fire service regulated
by the Commission.

() This shall include inspections of volunteer fire fighters and fire departments that participate in the
voluntary regulation program pursuant to §419.071 of the Texas Government Code in one or more of
the component areas.

§445.3 Right of Access.

(a) A duly authorized representative of the commission may enter the premises of any entity regulated by
the commission at any time during normal working hours and in such manner as to minimize
interference with the operations of the entity to determine whether or not the entity is in compliance
with the Code and the rules of the commission.

(b) No person shall refuse to permit, or interfere with an inspection authorized by the Code or
commission rules.

(c) Interference with, or refusal to permit an inspection under the Code or commission rules is grounds
for discipline.

(d) The commission's right of access will be enforced through either administrative or judicial
procedures as is necessary or required.

§445.5 Duty To Comply; Enforcement.

(a) An entity regulated by the commission shall have the duty to implement and maintain compliance
with the rules and the Code.

(b) Every regulated entity under the Code shall be given an inspection covering the categories established
by the commission. An entity found to be in noncompliance with the Code or rules of the commission
shall be subject to warnings, administrative penalties, and other discipline as appropriate.

§445.7 Procedures.

(a) The inspector shall, if possible, notify the current or acting, on duty and available, department head of
the inspector's presence at the department and his intention to conduct a departmental inspection.

(b) During the course of the inspection, any noncompliance with state law or commission rule shall be
noted. Violations shall be determined to be either minor or major violations based upon the following
guidelines.

(1) Minor violations shall be defined as those violations which the inspector determines do not pose
a serious threat to personnel safety due to lack of personnel protection equipment or training, are
not widespread, or are not repeat violations of the same nature for which the entity was cited within
the previous five years.



(2) Major violations shall be defined as those violations which in the inspector's opinion constitute
an immediate threat to personnel safety, flagrant or repeated violations in the same or similar areas,
fraud, or obvious attempts to circumvent state law or commission rule. A major violation may be as
follows but not limited to a deficiency or safety issue involving protective clothing, a self-
contained breathing apparatus, personal alert safety systems, breathing air, or other matter
that in the inspector’s judgment presents an immediate and significant risk of injury.

(c) In order to determine compliance with commission requirements pertaining to a particular item, the
inspector may examine as many items of protective clothing and equipment deemed necessary by
the inspector.

§445.9 Procedure forfMiner] Violations.

(a) Findings of only minor violations. If during the course of a departmental inspection[;] the
inspector determines the department has committed only minor violations, the following

procedure applies.[proeceduresshall-apply.]

(1) The inspector shall issue an inspectors report which will identify [arepoertnotice-ofalleged
miner-vielations-identifying]the findings [resulting |from the compliance inspection. The
inspector’s report is a written summary of an inspector’s findings that is given to an
1nspected entlgg after an 1nspectlon In cases of mlnor v1olat10ns. the lnspector s report may

(2) The department then has 30 calendar days from the date the inspector’s report [netice-of miner
wielatiens |is received to provide the Commission with a written schedule of actions that [whieh-Jwill
be taken [earried-out |to correct the [miner-]violations. The schedule of actions will allow necessary
amounts of time for such things as obtaining items through city requisitions and bid processes, when
necessary. Lack of funds is not an acceptable reason for delay.

(3) If the department fails to timely provide an acceptable written schedule of actions [aplan |for
obtaining compliance, the inspector or compliance officer may issue a notice of alleged
violation. The notice of alleged violation is a written document that briefly summarizes the
alleged violation(s), and requires the person to correct the violation(s). The notice may also
prescribe a specific time period to rectify the matter and achieve compliance, and assess an
administrative penalty. If an administrative penalty is assessed, the notice shall state the
amount of the penalty. The notice shall also inform the person of the person’s right to an
informal staff conference and that if the person fails to timely correct the alleged violation or
fails to request a preliminary staff conference before the 61st day after receipt of the notice,
the commission may issue a default order. In addition, the notice of alleged violation may:

(A) allow fallewred-]extra time to come into compliance;

(B) assess{assessed—aapreprra%e] admmlstratlve penaltles, Wthh may be probated{—aﬂd—may

(C) suspend or revoke licenses or certificates; and

(D)} require[required-to-furnish} proof of compliance.

(b) Findings of major violations. If during the course of a departmental inspection the inspector
determines the department has committed a major violation, the following procedure applies.

(1) The inspector or compliance officer shall issue a notice of alleged violation. The notice
shall identify the violations and require the department or provider to correct the violation.
In addition, the notice of alleged violation may:



(A) specify a time period to achieve compliance;

(B) assess administrative penalties;

(C) suspend or revoke licenses or certificates; and

(D) require proof of compliance.
(2) In addition to any of the above, the commission may also temporarily suspend a person’s
or regulated entity’s certificate on a determination by a panel of the commission that
continued activity by the person or entity would present an immediate threat to the public,
regulated personnel, or fire service trainees; and seek an injunction in a district court in
Travis County along with civil penalties, court costs, and attorney’s fees. See Tex. Gov't Code
§419.906(a), (d).

(c) If a fire department or training provider fails to correct the alleged violation in a timely
manner or fails to request a preliminary staff conference (information settlement conference)
before the 61st day after the date it receives a notice of alleged violation, the commission
through its executive director may issue a default order.

(d) When determining administrative penalties for a notice of alleged violation or default order
the following factors shall be considered:

(1) compliance history;

(2) seriousness of the violation;

(3) the safety threat to the public or fire personnel;
(4) any mitigating factors; and

5) any other factors the commission considers appropriate.

e) If the fire department or training provider timely requests a preliminary staff conference
informal settlement conference), the procedures in Chapter 401, Subchapter E apply, and if
the preliminary staff conference does not result in approval of a consent order the matter
shall be referred for a contested case hearing.
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§445.17 Liability for Violations.

The issuance of violation notices, administrative penalties, orders, and the permitting of a regulated
entity to correct deficiencies in no way relieves the entity from the duty to, at all times, remain in
complete compliance with the Code or commission rules or from the liability it could incur from failing to
fulfill its statutory and regulatory duties.

§445.19 Inspection Forms.

The executive director, or his designee, shall develop forms for the inspection of records, equipment,
clothing, and facilities which shall be on file at the commission office and available for public inspections.



10. Matters referred from the Fire Fighter Advisory Committee (FFAC), including but not
limited to:

C. Report from the Curriculum and Testing Committee with discussion and
possible action on recommendations regarding possible changes to the
Certification Curriculum Manual, including but not limited to:

a. Fire Officer I reference list

b. Fire Officer II reference list
c. Fire Officer III reference list
d. Fire Officer IV reference list
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REFERENCE LIST FOR THE
FIRE OFFICER I CURRICULUM

Certified Training Facilities approved to teach this curriculum, must have the following
reference materials:

Fire and Emergency Service Company Officer (4t Ed) (2007) Stillwater, OK: International Fire Service
Training Association

Fire Officer Principles and Practice (2#¢ 3*4 Ed.) (2640 2015) Sudbury, MA: Jones and Bartlett Publishers,
Inc.

NFPA 1021: Standard for Fire Officer Professional Qualifications (2013 Ed.) Quincy, MA: National Fire
Protection Association NFPA Publications

Standards Manual for Fire Protection Personnel Austin, TX: Texas Commission on Fire Protection.
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REFERENCE LIST FOR THE
FIRE OFFICER II CURRICULUM

Certified Training Facilities approved to teach this curriculum, must have the following reference
materials:

Fire and Emergency Service Company Officer (4t Ed) (2007) Stillwater, OK: International Fire Service
Training Association

Fire Officer Principles and Practice (2#¢ 3*d Ed.) (2640 2015) Sudbury, MA: Jones and Bartlett Publishers,
Inc.

NFPA 1021: Standard for Fire Officer Professional Qualifications (2013 Ed.) Quincy, MA: National Fire
Protection Association. NFPA Publications

Standards Manual for Fire Protection Personnel Austin, TX: Texas Commission on Fire Protection.
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REFERENCE LIST FOR THE
FIRE OFFICER III CURRICULUM

Certified Training Facilities approved to teach this curriculum must have the following reference
materials:

Chief Officer (1st Ed) (2012). Burlington, MA: Jones and Bartlett Learning.
Chief Officer (2#¢ 3vd Ed) (2004 2014). Stillwater, OK: International Fire Service Training Association.

National Incident Management System: Principles and Practice (2" Ed) (2012). Sudbury, MA: Jones and
Bartlett Publishers, Inc.

NFPA 1021: Standard for Fire Officer Professional Qualifications (2013 Ed.). Quincy, MA: National Fire
Protection Association. NFPA Publications

Officer Development Handbook (2 Ed) (2010). Fairfax, VA: International Association of Fire Chiefs.

Standards Manual for Fire Protection Personnel. Austin, TX: Texas Commission on Fire Protection.
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REFERENCE LIST FOR THE
FIRE OFFICER IV CURRICULUM

Certified Training Facilities approved to teach this curriculum must have the following reference
materials:

Chief Officer (15t Ed) (2012). Burlington, MA: Jones and Bartlett Learning.
Chief Officer (2#¢ 3vd Ed) (2004 2014). Stillwater, OK: International Fire Service Training Association.

National Incident Management System: Principles and Practice (2" Ed) (2012). Sudbury, MA: Jones
and Bartlett Publishers, Inc.

NFPA 1021: Standard for Fire Officer Professional Qualifications (2013 Ed.). Quincy, MA: National
Fire Protection Association. NFPA Publications

Officer Development Handbook (274 Ed) (2010). Fairfax, VA: International Association of Fire Chiefs.

Standards Manual for Fire Protection Personnel. Austin, TX: Texas Commission on Fire Protection.



11. Report from Ad Hoc committee regarding title 37 TAC, Chapter 403, Criminal Convictions and
Eligibility for Certification.
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12. Discussion and possible action on matters from the Executive Director.

A. Report on decisions of the Executive Director in contested cases and consent orders.
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12. Discussion and possible action on matters from the Executive Director.

B. Status of division functions.
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Overview and Recent Activities

Work remained steady at the agency, with all core functional areas experiencing typical workload
volumes. Recent agency activities of note include:

0

o

5

%

5

%

TCFP completed and submitted its Strategic Plan for 2015-19.

TCFP also completed and submitted its Legislative Appropriations Request for 2016-17.

The agency also submitted its IT Detail Report. This report describes the agency’s current IT
operations, inventory of equipment, etc., and is submitted at the same time as the LAR.

IFSAC performed its periodic site visit July 8t - 12t, TCFP was given the green light to continue in all
approved disciplines for the next 5 years. Only minor changes were needed to some test questions
and skill sheets, and were revised while the team was here. The team did, however, identify an issue
that it recommends the agency address. Although TCFP meets the requirements for “grandfathering”
personnel who hold an active certification issued prior to the start date of a particular IFSAC seal, the
IFSAC team recommended the agency consider a limit of some kind for the grandfathering benefit.
Online Testing: Programming continues to allow the online testing software (LXR) to interface with
the agency’s database. Work is beginning on developing test questions for certain disciplines; these
will become the question banks once online testing begins.

Discussions continue with Drexel University about participating in a multi-organizational project that
could allow for coordination and sharing of firefighter injury data in Texas. The goal of the project
will be to provide a more comprehensive picture of firefighter injuries and their impact on the fire
service and public. The discussions involve personnel from the state workers’ comp office.

The agency was represented at a hurricane exercise hosted by the Texas Division of Emergency
Management on June 26-27. The exercise was conducted at the state emergency operations center.

Executive Office/Director

Representing the agency in the development of the statewide Homeland Security Strategic Plan. The
goal is to have the plan completed by the end of the year.

Attended the State Firemen'’s and Fire Marshals’ conference in Lubbock June 8 - 11. Participated in a
panel discussion with officers of the association.

Conducted presentations to both 1stand 2nd year groups at the Fire Chief's Academy on June 25t,
Austin

Attended consortium meeting on August 6th.

Participated in meeting on August 18t to discuss ramifications of possible proposed legislation that

would require regulated entities to perform and submit an after-action report for any serious injury.
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Certification, Renewal and Curriculum 4th Quarter Report, FY 2014

Certification/Renewal

e 2,420 certificates issued

e 1370 IFSAC seals issued

e 249 training facilities holding 1,441 active certifications

e 67 individual certificate holders renewed

e 7 training facilities renewed

e 41 training facility certificates issued to 23 different entities

Other Activities:
e The continuing education audit program progressed as intended. The goal of auditing 50%
of the individual certificate holders is currently on target. There were 592 individuals audited in

the 4rd qtr with a total of 1,390 audits completed so far this year.

e Prepared to notify individual certificate holders and departments of upcoming renewal
expiration date and the requirements.

e C(Created HOD rules for higher levels and presented to Commission at August Meeting.
e One informal conference for denial of a certification based on background information.
e The final decision on this informal is still pending.

o Demonstrated TCFP process for issuing IFSAC seals for the IFSAC team site visit during July.

Curriculum Development

Committees

e Hazardous Material ad hoc committee met on June 9 & 10, 2014. During this meeting we
reviewed Committee directive, IFSAC Requirements, Awareness & Operations, Technician &
Incident Commander Curricula (References, Recommended Hours, Skills, Test questions etc.)

e The Curriculum and Testing committee met on June 11-13, 2014. During this meeting we
discussed new IFSAC levels for Fire Officer 3,4 & HMIC, ISO and Wildland (basic and
intermediate), new certificates (Rescue Tech, Health & Safety Officer, Driver Operator/Aerial
and possibly RIT.

e The Investigator ad hoc committee met on July 31 & August 1, 2014. During this meeting we

drafted rules for A&B courses, etc., identified which skills could & could not be simulated and
reviewed Jones & Bartlett test questions for new test bank

Test Development and Test Bank Maintenance

e C(Created 146 monthly certification exams
e Continued regular review of test questions as required



Compliance Report
Fourth Quarter FY 2013-14

Compliance Officer Position Vacancy
Staff recruited and interviewed five qualified applicants for the vacant West Texas Plains Compliance

Officer position. One finalist was scheduled for a follow-up personal interview and assessment.

State Fire Marshal Office Assist, Line of Duty Death Investigation

Two Compliance Officers provided assistance with investigative services for one Houston Fire
Department Line of Duty Death investigation. The fire incident occurred on July 9, 2014. The TCFP
Investigator provided assistance on July 14, 2014. The team reviewed and reported findings for all
records associated with the deceased personal protective equipment (PPE), self-contained breathing
apparatus (SCBA) and continuing education requirements. The team conducted observation and
assessment of the deceased fire fighter’s PPE and SCBA. The TCFP investigation assist report was issued
to the State Fire Marshal’s Office on July 22, 2014.

Training
e The compliance officers met in Austin at TCFP Headquarters the week of August 11-15 for annual
refresher training and education. Topics included the following:
= Driving Safety by the State Office of Risk Management,
= SCBA inspection, service and maintenance clinic by representatives of Scott Safety Division,
= Training on changes and updates to the NFPA standards adopted and used by compliance
officers,

= Training on changes and updates to the Compliance Program standard operating guidelines.

= Training and education from Texas Attorney General’s Office legal support services (Mr.
Lutostanski) on compliance enforcement procedures, penalties and assessments.

= Updates from the Executive Directors office regarding the interim agency study to receive
support services from another state agency, on-line testing, phase II of migration to FARM, HOD
ad hoc committee updates, stakeholder updates, personnel changes, legislative updates, etc.

= Updates from each program area manager on their program activities: Certifications, Testing,
Injury Reporting, Library Services, Human Resources, Finance and Budget & Information
Technology.

e The agency purchased Go to Meeting software which has audio, video and conferencing capabilities.
The Compliance Team is successfully using the program to conduct meetings on-line. (The Go to
Meeting tool was utilized by the Compliance Manager to conduct 5 interviews with compliance officer
job applicants.)

The Compliance Manager Submitted a Formal Interpretation Request to NFPA
Regarding NFPA 1852 - (Selection, Care, and Maintenance of SCBA) 2013. Chapter 4.4.1 SCBA

Compliance - Upgrades and Retirement, requires currently in service SCBAs to be certified as compliant
with the 1997, 2002, 2007, or 2013 edition of 1981. Given this requirement, is it true that where an in
service SCBA is not certified as compliant with one of the above 1981 editions, the SCBA shall and must
be retired? NFPA representatives, Dave Trebisacci and Kenneth Willette advised that the Secretary of the
Standards council will not submit my request to the applicable committee because it does not qualify for
the action requested. However NFPA staff member Mr. Willette did respond in the affirmative on a phone
conference call. He said the answer is yes, it is clear and evident that where in-service SCBAs are not
compliant with the 1981 edition listed above the until shall be retired as specified in Chapter 4.4.5 He
committed to putting his answer in writing from him on NFPA letterhead.

Miscellaneous

In preparation for discussions with stakeholders, regulated entities, the Fire Fighter Advisory Committee,
the Commissioners, the Compliance Manager received and reviewed samples of Structural and Proximity
PPE Risk Assessments from the US Air Force & Clark County (Nevada) Fire Department. The assessments
were completed as per NFPA 1851 requirements for the selection of Proximity PPE.
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National Fire Protection Association

[ Batterymarch Park, Quincy, MA 02169-7471

NFPA® Phone: 617-770-3000 » Fax: 617-770-0700 « www.nfpa.org

October 3, 2014

Mr. Paul Maldonado

Texas Commission on Fire Protection
P.O. Box 2286

Austin, TX 78767

Dear Mr. Maldonado:

Regarding your request for a Formal Interpretation on NFPA 1852, and as a result of our phone conversation of
September 12, 2014, I am pleased to provide this advisory service response.

Our understanding of the issue faced by the Texas Commission on Fire Protection is that field inspections are
revealing that departments with SCBA compliant to pre-1997 editions of NFPA 1981 are being informed that
those devices can remain in service provided that they undergo certain upgrades.

The 2013 edition NFPA 1852, Section 4.4.1 states that SCBA currently in service shall be certified as compliant
with the 1997 or later editions of NFPA 1981.

Section 4.4.2 states that currently in service SCBA that do not meet the requirements of Section 4.4.1 shall be
upgraded to the meet the requirements of the 2013 edition of NFPA 1981 (Section 4.4.3) or they shall be retired
(Section 4.4.4).

In summary and specific to the question posed in your request for Formal Interpretation, where an in-service
SCBA is not certified as compliant with either the 1997, 2002, 2007 or 2013 editions of NFPA 1981, the SCBA
shall and must be retired.

Please let me know if you have any additional questions or if you require further assistance.

Sincerely,
David G. Trebisacci

David G. Trebisacci
Staff Liaison, NFPA Public Fire Protection Division

CC: Ken Willette, NFPA Public Fire Protection Division
Dawn Bellis, NFPA Standards Administration
Mary Maynard, NFPA Standards Administration
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Commission Quarterly Report

Training Approval and Testing Section

Test Administration, Training Approvals, Record Reviews, and Training and Skill Testing
Audits Statistics - 4nd Quarter, FY 2014

(o}

(0]

Test Administration - 1589 exams were administrated during this quarter with an average grade
of 82.46% and a pass rate of 91.06%.

Training Approvals - Total of 2973 training approvals have been submitted since January 2013
in the commission’s Training Facility Management System.

Record Reviews - Seventeen (17) paid record reviews for equivalency were conducted and 366
test packets were distributed in the 4rd quarter. Since January 2013, 918 Qual #s have been
issued in the Training Facility Management System.

Training and Skill Testing Audits -

e Thirty (30) onsite training, record, and skill audits were conducted during this quarter
in which nine (9) was skill testing audits. Six (6) deficiencies were found. The
deficiencies identified dealt with incomplete records and failure to conduct skills as
submitted. All deficiencies have been addressed.

e One (1) online training audit was conducted in which no deficiencies were identified.

Activities for the Next Quarter

(0]

(0]

Continue to work with IT staff on the online test scheduling procedures, payment processes, and
web-based testing project.

Working in conjunction with the Compliance Officers to focus on conducting more on-site
training, record, and skill audits within their respective regions. Focus on increasing the number
of online training audits.

Working with the Certification Division to transition the issuance of new training facilities
certifications to the Training Approval and Testing Section.



FY 2014 Injury Reporting Program

1Q 2Q 3Q 4Q Totals
Reported Injuries 939 984 879 1026 3828
Burns 45 29 19 24 117
SOP-related* 0 10 3 3 16
Environmental-related 14 8 14 14 50
*Injuries involving SOP violations
Publications/postings
Avoidlnjury! blog posts 6 2 1 0 9
FY 2014 Library Program
1Q 2Q 3Q 4Q Totals
Items loaned
AV items 67 65 62 47 241
Print items 11 12 3 19 45
Research and reference requests
Internal 1 1 1 4 7
External 30 36 5 27 98
New library borrowers (new users) 7 5 4 14 30
Responses to borrower follow-up surveys 14 13 7 6 40
Items cataloged
AV items 0 0 0 0 0
Print items 0 0 0 0 0
Desk copy items ordered and processed 22 0 0 2 24
Publications/postings
Library newsletter 2 3 1 1 7
FY 2014 Other Public Information and Outreach Activities
1Q 2Q 3Q 4Q Totals
Fire department job postings 80 100 92 112 384
Number of departments requesting postings 74 86 82 97 339
Website home page articles 3 2 1 3 9
Facebook posts 30 32 25 21 108
Twitter “tweets” 16 44 14 29 103
Open records requests 7 9 5 4 25
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12. Discussion and possible action on matters from the Executive Director.

C. Pursuit of an Attorney General’s Opinion regarding the transfer of fire protection
personnel injury information between the Texas Commission on Fire Protection and
the Texas Department of Insurance

83



84

§419.048 Fire Protection Personnel Injury Data; Recommendations to Reduce Injuries

(a) Pursuant to Section 417.004, the commission and the commissioner of insurance as necessary to
allow the agencies to perform their statutory duties, shall transfer information between the two
agencies, including injury information from the Texas Fire Incident Reporting System and workers’
compensation data showing claims filed by fire protection personnel.

(b) Personally identifiable information received by the commission under this section relating to
injured fire protection personnel is confidential. The commission may not release, and a person may
not gain access to, any information that could reasonably be expected to reveal the identity of injured
fire protection personnel.

(c) The commission shall evaluate information and data on fire protection personnel injuries and
develop recommendations for reducing fire protection personnel injuries. The commission shall
forward the recommendations to the state fire marshal not later than September 1 of each year for
inclusion in the annual report required by Section 417.0075.

(d) The commission shall establish criteria for evaluating fire protection personnel injury
information to determine the nature of injuries that the commission should investigate. Based on
these investigations, the commission shall identify fire departments in need of assistance in reducing
injuries and may provide assistance to those fire departments.



13. Executive session pursuant to Section 551.074, Texas Government Code for the discussion
of personnel matters: the appointment, employment, compensation, evaluation,
reassignment, duties, discipline, or dismissal of the Executive Director, and the
appointment, employment, reassignment, or duties of personnel acting on an Interim
basis in this position.
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14. Open session for further discussion and possible action regarding preceding agenda item.
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15. Adjourn meeting.
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