4. Discussion and possible action regarding proposed rule changes to title 37, TAC, Chapter 445,
Administrative Inspections and Penalties.
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CHAPTER 445

ADMINISTRATIVE INSPECTIONS AND PENALTIES
§445.1 Entity Inspections.

(a) The Commission shall conduct at least biennial inspections of the entities that fall under the
regulatory authority of the Commission, and may perform risk based inspections of entities the
Commission determines to be at risk.

(b) The purpose of these inspections shall be to promote safety and proficiency in the fire service by
ensuring compliance with state law and Commission rules pertaining to minimum standards for fire
protection personnel education, protective clothing, self-contained breathing apparatus, personal
alert safety systems, standard operating procedures, or any other aspect of the fire service regulated
by the Commission.

(c) This shall include inspections of volunteer fire fighters and fire departments that participate in the
voluntary regulation program pursuant to §419.071 of the Texas Government Code in one or more of
the component areas.

§445.3 Right of Access.

(a) A duly authorized representative of the commission may enter the premises of any entity regulated by
the commission at any time during normal working hours and in such manner as to minimize
interference with the operations of the entity to determine whether or not the entity is in compliance
with the Code and the rules of the commission.

(b) No person shall refuse to permit, or interfere with an inspection authorized by the Code or
commission rules.

(c) Interference with, or refusal to permit an inspection under the Code or commission rules is grounds
for discipline.

(d) The commission's right of access will be enforced through either administrative or judicial
procedures as is necessary or required.

§445.5 Duty To Comply; Enforcement.

(a) An entity regulated by the commission shall have the duty to implement and maintain compliance
with the rules and the Code.

(b) Every regulated entity under the Code shall be given an inspection covering the categories established
by the commission. An entity found to be in noncompliance with the Code or rules of the commission
shall be subject to warnings, administrative penalties, and other discipline as appropriate.

§445.7 Procedures.

(a) The inspector shall, if possible, notify the current or acting, on duty and available, department head of
the inspector's presence at the department and his intention to conduct a departmental inspection.

(b) During the course of the inspection, any noncompliance with state law or commission rule shall be
noted. Violations shall be determined to be either minor or major violations based upon the following
guidelines.



(1) Minor violations shall be defined as those violations which the inspector determines do not pose
a serious threat to personnel safety due to lack of personnel protection equipment or training, are
not widespread, or are not repeat violations of the same nature for which the entity was cited within
the previous five years.

(2) Major violations shall be defined as those violations which in the inspector's opinion constitute
an immediate threat to personnel safety, flagrant or repeated violations in the same or similar areas,
fraud, or obvious attempts to circumvent state law or commission rule. A major violation may be as
follows but not limited to a deficiency or safety issue involving protective clothing, a self-
contained breathing apparatus, personal alert safety systems, breathing air, or other matter
that in the inspector’s judgment presents an immediate and significant risk of injury.

(c) In order to determine compliance with commission requirements pertaining to a particular item, the
inspector may examine as many items of protective clothing and equipment deemed necessary by
the inspector.

§445.9 Procedure forfMiner] Violations.

(a) Findings of only minor violations. If during the course of a departmental inspection[;] the
inspector determines the department has committed only minor violations, the following

procedure applies.[procedures-shall-apply.]

(1) The inspector shall issue a reportfnetice-of alleged-minoervielations] identifying the findings
[resulting |from the compliance inspection.

(2) The department then has 30 calendar days from the date the inspector’s report [netice-efminor
wielatiens |is received to provide the Commission with a written schedule of actions that [whieh-Jwill
be taken [earried-out |to correct the [miner-]violations. The schedule of actions will allow necessary
amounts of time for such things as obtaining items through city requisitions and bid processes, when
necessary. Lack of funds is not an acceptable reason for delay.

(3) If the department fails to timely provide an acceptable written schedule of actions [aplan |for
obtaining compliance, the inspector or compliance officer may issue a notice of alleged
violation. The notice shall identify the violations and require the department or provider to
correct the Vlolatlon In addition, the notlce of alleged v101at10n may [withintherequired-time

(A) allow fallewed-]extra time to come into compliance;

(B) access{assessed—appmpﬂafee] admmlstratlve penaltles, Wthh may be probated{—&ﬂd—may

(C) suspend or revoke licenses or certificates; and

(D)} require[required-to-furnish] proof of compliance.

(b) Findings of major violations. If during the course of a departmental inspection the inspector
determines the department has committed a major violation, the following procedure applies.

(1) The inspector or compliance officer shall issue a notice of alleged violation. The notice
shall identify the violations and require the department or provider to correct the violation.
In addition, the notice of alleged violation may:

(A) specify a time period to achieve compliance;
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(B) assess administrative penalties;

(C) suspend or revoke licenses or certificates; and

(D) require proof of compliance.
(2) In addition to any of the above, the commission may also temporarily suspend a person’s
or regulated entity’s certificate on a determination by a panel of the commission that
continued activity by the person or entity would present an immediate threat to the public or
to fire service trainees; and seek an injunction in a district court in Travis County along with
civil penalties, court costs, and attorney’s fees. See Tex. Gov't Code §419.906(a), (d).

(c) If a fire department or training provider fails to correct the alleged violation in a timely
manner or fails to request a preliminary staff conference (information settlement conference)
before the 61st day after the date it receives a notice of alleged violation, the commission
through its executive director may issue a default order.

(d) When determining administrative penalties for a notice of alleged violation or default order
the following factors shall be considered:

(1) compliance history;

(2) seriousness of the violation;

(3) the safety threat to the public or fire personnel;
(4) any mitigating factors; and

5) any other factors the commission considers appropriate.

(e) If the fire department or training provider timely requests a preliminary staff conference
informal settlement conference), the procedures in Chapter 401, Subchapter E apply, and if

the preliminary staff conference does not result in approval of a consent order the matter
shall be referred for a contested case hearing.
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§445.17 Liability for Violations.

The issuance of violation notices, administrative penalties, orders, and the permitting of a regulated
entity to correct deficiencies in no way relieves the entity from the duty to, at all times, remain in
complete compliance with the Code or commission rules or from the liability it could incur from failing to
fulfill its statutory and regulatory duties.

§445.19 Inspection Forms.

The executive director, or his designee, shall develop forms for the inspection of records, equipment,
clothing, and facilities which shall be on file at the commission office and available for public inspections.
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